TOWN OF PALM BEACH

Public Works Department

November 22, 2019

Kaitlyn Sutton

Florida Department of Environmental Protection
2600 Blair Stone Road, Mail Station 6511
Tallahassee, Florida 32399-2400

Re:  Public Comment
Proposed Rule Changes to Florida Administrative Code
Water Quality Standards Program

Dear Ms. Sutton:

The Town of Palm Beach appreciates the opportunity to comment on the proposed rule changes to
Chapter 62-302 of the Florida Administrative Code. Storm protection in the Town is maintained
through periodic construction of beach nourishment projects and are consistent with the Florida
Department of Environmental Protection (FDEP) Strategic Beach Management Plan. As an active
participant with FDEP’s Palm Beach Island Beach Management Agreement, the Town continues
to partner with FDEP ensuring that projects are constructed with consideration for the offshore
environmental resources. The proposed rule changes are of concern for the Town as they would
likely affect the Town’s ability to cost-effectively implement our Coastal Management Program
and would unlikely provide any measurable environmental benefit. This would result in higher
cost-shared responsibilities burdening the Town, Palm Beach County, FDEP, and the U.S. Army
Corps of Engineers.

Attached is a letter from Applied Teéhnology & Management, Inc. (ATM), dated November 22,
2019. The detailed contents of the ATM letter are consistent with the Town’s concerns.

If you would like additional information about the Town’s Coastal Management Program, please
contact me by phone at 561-838-5440 or via email at rweber@townofpalmbeach.com.

Robgrt Weber
Codstal Program Manager

cc. Kirk W. Blouin, Town Manager
Jay Boodheshwar, Deputy Town Manager
H. Paul Brazil, P.E., Director of Public Works
Patricia Strayer, P.E., Town Engineer
Michael Jenkins, Ph.D., P.E., ATM
Lisa Armbruster, FSBPA

MAILING ADDRESS: Post Office Box 2029 ¢ 360 South County Road * Palm Beach, Florida 33480 ¢ (561) 838-5440
LOCATION: Suite A * 951 Old Okeechobee Road ¢ West Palm Beach, Florida 33401 ¢ Fax No. (561) 835-4691
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November 22, 2019

Kaitlyn Sutton

Florida Department of Environmental Protection
2600 Blair Stone Road, Mail Station 6511
Tallahassee, FL 32399-2400

Kaitlyn.Sutton@FLORIDADEP.gov

Re: Proposed Rule Changes to 62-302.530(70), F.A.C.
Florida's Water Quality Standards
Submission of Public Comment

Dear Ms. Sutton:

This letter is provided as public comment to the proposed changes to 62-302.530(70), F.A.C.
regarding turbidity. The following comments are provided relative to this rule change:

1. As presented, the rule is not specifically crafted to protect hardbottom resources. The rule
change establishes arbitrary turbidity standards over a large portion of nearshore, including
areas that are not near hardbottom resources.

2. The rule and supporting documentation provide no basis of need for this rule change.
Monitoring of nearshore hardbottom resources in the vicinity of beach nourishment projects
is a long-standing requirement under current permits. This wealth of monitoring data was
not reviewed or referenced in the development of this rule change. The supporting
documentation failed to identify a single incidence of impact to hardbottom resources from
a current beach project that would have been addressed by this rule change. The rule
change appears to have been crafted in response to impacts from the Miami harbor
dredging project, which was not a beach nourishment project. Further, the incidence of
unanticipated impacts to hardbottom resources from current nourishment projects based on
specific monitoring data is a rare occurrence, and it is undetermined if this rule would
materially improve this current condition.

3. The current regulatory process allows for additional protections for hardbottom resources
within the vicinity of nourishment projects though specific conditions within the permit.
These have included project-specific turbidity monitoring in the vicinity of resources within
the area of influence of the project, additional sedimentation monitoring, and project-
specific monitoring of resources during construction. The rule change represents an undue
additional regulatory burden that is not a material improvement on this current process.
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4.

10.

11.

The rule change was developed without sufficient expertise or knowledge of the regulated
activity. The rule change was developed without sufficient consultation with in-house FDEP
staff who currently oversee the regulated activity. The rule change was developed with
essentially no input from regulated stakeholders. The rule change was developed with no
review of the wealth of measured data associated with current projects.

The rule change was developed without consideration of the FDEP’s own Turbidity
Committee, which previously reviewed these concerns and developed the turbidity
monitoring protocols that are currently implemented.

The rule, as crafted, will significantly increase the cost of beach nourishment projects within
the State without a demonstrated reduction in impacts to hardbottom resources.

The rule change was developed without review of turbidity monitoring data associated with
established nourishment projects. These data have been provided to FDEP in association
with every nourishment project as required by permit condition and include turbidity
measurements associated with the regulated activity. These data were not considered in
the development of this rule change, and it is undetermined to what extent the proposed
rule change will impact nourishment projects.

The scientific studies referenced as justification for this rule change lack a sufficient basis
for use in establishing a turbidity standard for beach nourishment projects. The study
Fourney and Figueiredo (2017) was based on a sediment source that was artificially
enriched with additional fine material. The study does not specifically state the percent
fraction of fine material added or the nature of this fine material. This is not representative
of current FDEP quality standards for nourishment material, which is more similar to the
natural sediment source referenced in this study.

The referenced studies are only specific to a narrow number of coral species and not the
range of hardbottom communities present within the proposed action area for the rule
change. Non-coral hardbottom communities are considerably more resilient relative to
turbidity, and no studies regarding these communities were used as a basis for rule
development. The rule was developed solely for corals and is being applied to all other
resources without specific consideration of these other resources.

The basis for determination of baseline values is fundamentally flawed. Turbidity within the
coastal zone is primarily dependent on wave climate. The proposed values are based on
measurements over a tidal cycle, with no consideration of wave climate. The protocol does
not account for natural variability associated with wave climate.

The format of the proposed rule change is flawed through the use of incorporation by
reference to other documents. Rule language should be explicit.
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12. Consultation regarding the rule change did not allow for adequate participation by affected
stakeholders.

13. As proposed, this rule change will drastically impede the ability to construct beach
nourishment projects. This impact is contrary to current Florida Statues, specifically Florida
Statue 161.088, which states that beach nourishment projects are in the public interest.

14. While it is acknowledged that protection of coral resources is in the public interest, the rule
as presented does not accomplish this goal and imposes additional undue burdens on
regulated actions that are in the public interest.

15. It is readily apparent that if FDEP proceeds with this rule change as proposed, it will be
administratively challenged on multiple grounds. | would strongly urge FDEP to reconsider
this agency action and work towards more effective and implementable criteria for the
protection of coral and hardbottom resources.

Thank you for the opportunity to provide comments regarding the proposed agency action.

Sincerely,
APPLIED TECHNOLOGY & MANAGEMENT, INC.

Mike Jenkins, PhD, PE
Coastal Engineering Principal

cc: Lisa Armbruster (Sustainable Beaches, LLC)
Jackie Larson (Florida Shore and Beach Preservation Association)
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