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PARTIES

~ Presented by Ashley Cass




Pr’e Sinspeciion

]7
SR Pmember- the information is not always
ccum’re/ up-to-date
= PPior inspection reports:
=— — Look fior parties who have signed the inspection

"'"F.:‘_

if.'_‘" = reporits in the past
*“Property appraisers office:

— Look at the county website to determine who owns
the property

— Request copies of any deeds and/or leases
recorded with the county clerk’'s office for
ownership/operator information




EREPNinspection Contidwe

1"

IR —

: C'na_‘ on whe‘rher any professmnal licenses
avebeeniissued (Department of Business and

Hre 2ssional Regulation- DBPR)

un‘ry licenses through the local County such
_._ffas fhe occupational license

= Any permits that have been issued or
requested through the local zoning
department
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NBiiTication ofslnspection

IR —

VBIEhould provide 5 business days’ nofice fo a responsible party
(prroperiyiowner, fank owner, or facility operator).
eeprarecord of the date notification was provided and fo
WHem=—2eiiiier:

BRIVl County routinely provides verbal notification, keep an
B accurate phone log which clearly indicates the date of the
S Conversafion, the substance of the conversation, and the

E = person with whom the conversation took place

=== Or keep a copy of the signed and dated letter notifying a
responsible party of the inspection

e If for some reason, an inspection does not take place on the
date ori?inally scheduled, follow up with the responsible party

previously contacted and document how and when the inspection
was rescheduled.
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IIiSpPECTion

MBS he Time tio verifty who may be
Esponsible for any compliance violations at
SHESGCIIITY

VOl can ask questions such as:

= Who is responsible for making the decisions
_ regarding compliance?
* You may request the identification (e.g.
driver's license) of facility contacts to verify
names.
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HosIEsSpeciion

T — s o —

> Dol lent clearly all mforma’rlon obtained
rllJr AGlyoLrR pre-inspection research and any
fiformation obtained during the inspection to
= Ke ep inthe file.

... -

-*_:._:E' [ave copies of any deeds/leases and
= information obtained from the parties
themselves available and in the file.




OsItInspection Contidws

< Det ermine whether the regis’rrzl’rion
r'ma‘rlon regarding parties that is

.:r'en’rly on file for the facility is correct:

==compare fhe information obtained during pre-
o mspec‘ruon inspection, and post-inspection

il :-—---'

= investigations with the registration information

* Remember that inaccurate registration
information is a violation of Fla. Admin. Code
R. 62-761/762 and penalties may be imposed.
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INENGn-complianceslbefter =

T ——

MSPridiall non- compllance Ieﬁer's to each party
asspeiated with the property (owners and
GPE! n‘rors)

- If pﬂ party is a corporation then you should send
EIiesINCL tol the President or registered agent of
; -' 1'- he: corporation. You can find this information on

= the Department of State, Division of Corporations
web; site.

~* Date your letter.
* Keep a copy of the signed and dated letter in the file.
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Dpibr o Referral for

Siorcement

IR —

Vpdaterany. information in the file obtained
‘Jfr*e_'r,_i T)he property appraiser (deeds and/or
z_c___‘& .

fovide copies of all:

B =Plone logs which clearly indicate the date of the

.

== conversation, the substance of the conversation,

L —
A, —

= and the person with whom the conversation took
place; or

— Dated letters noTifyindq a facility contact of the
date of inspection; an

— final, signed, non-compliance/Warning letters sent
to all parties.




GRANTING CLEANUP
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PresenTed by
Peter J. Caldwell




1/ 1le at do F.A.C. 62- 770 fime:
Xiiensions apply top

P ——— i —— .

e lles for extensions apply o every

(“J)r up siiep required of responsible parties

,mc Florida Administrative Code Rule 62-
/L




Or Jiime extensions In;

Banup matters: —
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Depar‘rmen’r or the local program
cai) gr'anT aniextension only when the
Jiesponsible party demonstrates "GOOD

= AUSE" for that extension.
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ﬁ
0 constitutes "GOOD CAUSE.

e 'I-d-"
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=LA ( Rule 62 770 800(4) defmes “GO0OD
,r\l ISE” as “Unanticipatied events outside the
w{ jizol oif the responsible party.”
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| '3 =S IN THE EXTENSION

RO ESS _

[ _ ONE The reSponS|ble_ party must
'Li i"make a WRITTEN request for

E'ensuon to the Department or local

— This means that NO VERBAL requests can
be made by phone, unless accompanied by a
written submission evidencing that request




HATMUST THE WRITTEN
REQUEST FOR EXTENSION
INCLUDE?.

IR —

) It must stiate which deadline the
I responsible party is seeking o have
exiended

_ __ :- 2) Il must state the amount of additional

fime required

3) The responsible party MUST attach
documentation which shows GOOD CAUSE
for the extension

- If any of these are missing, it's
not a valid request for extension




WHEN MUST THE EXTENSION .

REGI EST BE RECEIVED? -

IR —

Tz Depar’rmen’r or local program must
12 eive the request AT LEAST 20 DAYS

BEFORE the deadline which the responsible

ar’ry IS seeking an extension for

-'-': Excep‘rlon If EMERGENCY SITUATIONS
AT THE SITE do not allow for the full 20
DAY notice, the responsible party must
provide details of the site emergency with
the extension request

= -'-'__




den must the Departmenitor.

[BEal program respond?
VAN 20'DAY'S of: receivinF; the request for
exaiension, the Departiment or local program
WWSHEEITher deny the request or provide the
iesponsible party with a WRITTEN request for
Eaddiiional information

= .

=== If the Department or local program requested
= more information, then the Department or local
~~ program has 20 days from the receipt of the
additional information to provide the responsible

party with a decision as to the extension




SE8 A_are

IR —

Tz | AC. ChapTer' 62- 770 deadlines are
J"J“’ Uponithe receipt of a timely request.

NS mportant for the Department and local
rograms to provide prompt WRITTEN

_ _._frfesponses and it is important for the
~Department to provide a deadline when
requesting additional information from the
responsible party
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NseitementaGuidelines for
AdmlnnsTr'a‘rlve and Civil
| Penalties

DEP Directive 923
Presented by
Amy Duffey




S .
r U'fsi;'6 e of-Penaliy Poliicy

T e

* Proyv de a I"Cl'l'IOHClI fcur and consus‘ren’r method
fror ¢ defiermining penal’rles

® Hr wide d deterrent effect on violators that:
= Scommit significant violations

*'?r'owde a deterrent effect on the regulated
~ community from future noncompliance

* Prevent economic benefit gained by violators
as a result of violations
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AlHority foPursue-Penalties™

IR —

=P has au’rhom’ry 10 |mpose up to
,)_L@ ,OOO N one administrative action -
H‘ sliant' to ELRA (Section 403.121, Fla.
- Stat.)
:":DEP also has authority to pursue
~ $10,000 per day per violation in a
judicial proceeding (Sections 376.302

and 403.141, Fla. Stat.)

- ard




—~—
sdlculating, ELRA Penaliies ™

qpp ilie specific penalty schedule outlined in
EBRANOr each and every violation

BRdCermine whether any mitigating

== Gircumstances warrant downward or upward

e il ]

o

~  adjustments
- *ifr the Department is going to pursue the

violations under ELRA, total penalties must be
capped at $10,000
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:.Jé culating, Civil Penalties

IR —

U penaITy matrix outlined in DEP

)Z 3

f“ laractierize violation according to:
POTENTIAL FOR HARM

and

EXTENT OF DEVIATION FROM
REQUIREMENT




POTENTIAL FORJHARM

IR —

WVIVAWIOR: violations that actually or are

REEBpnably expected to result in pollution ina

MErAeErshal represents a significant threat
joMitman health of the environment

PSMGDERATE: violations that actually or are

D)
=

== Rreasonably expected to result in pollution in a

e
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= manner that represents a significant threat
0. human health or the environment

~* MINOR: violations that actually or are
reasonably expected to result in minimal or no
pollution




EXTENT OF DEVIATION FROM,.
"~ REQUIREMENT

P ——— i —— .

WIPNIOR: The violator deviates firom the
e sr'emen’rs of the law to suchian extent
gisyere isisubstantial noncompliance

5 z\A DERATE the violator deviates from the

— B Bgalirequirements of the law significantly but

=

= Some of the requirements are implemented as
~ Intended.

* MINOR: the violator deviates somewhat
from the requirements of the law but most of
the requirements are met.




. wnward__ Adjusiments

IR —

* g4I fClITh effor"rs to comply before or
it ierdiscovery of violation

3 Vitlations caused by circumstances
= ?_ eyond the control of the responsible

= party which could not have been
prevented by due diligence

* Determination of inability to pay




pward,Adjustiments
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lgra VG ONCOMPIIANCE

JI’
JEConomic benefit
> /\AL - ~day violations

9




S——
gistory ofi/Noncompliance =

P ——— i —— .

prlorder to Use HlsTor'y of

I\ JJ compllance multiplier, must have a

H or'Consent Order, Final Order, or
S ihall Judgment that makes a fmdmg of

[ -l'
..--:—_':-._-E-* =
= —r,_ =
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—  Violation
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S Economic Benefii®

IR —

seonomic benefit should be pursued in
Qiifcasesiwhere:
BRiereconomic benefit is determinable

'-_The economic benefit is not de minimus

= — -
e T —
- 3 -

—

- NOTE: Economic benefit in ELRA NOVs
cannot be added to a penalty amount if

it causes the penalty to exceed $10,000



ulti=Day Penaliies

IR —

$ :’3 d be pursued in all cases when:

dally adverse impacts to the
,;_’_‘ironmenf or program occur

= 1
. =

= When the violator failed to take

;—:fﬁp rompt action to stop or mitigate the
- violations

- when daily advantage is gained by
violator for the ongoing violation




JRITING CONSENT ORDERS
& NOTICES OF VIOLATION

——— Presented by
Kelly Russell
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PIINGs o Rememberimss

> Pupggds
groieniialiAudience
Errorceanility/Evidence

.
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Pur;;.'e e ofraCO

IR —

> A e-r'ea‘re a Iegally enforceable
rb Iment:
Where the Department and a violator agree

’ro fihe terms under which the violator will
~come into compliance, and

— which deters future violations of the
violator and the regulated community.
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Eeeniiall Audience

’ r\n\/r affected by the CO:
=Riewvielatior/ violator's attorney
— Fhe Department:

Anyoene whose interests may be substantially
= affecTed by the CO.

| ..-n--':h-._-uu—-— -

=== Anyone who is asked to enforce the CO:
— A Judge or Jury
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Syorceability- questionssior ask™"

IR —

> Apz ll CondITIOHS in the CO CLEARLY set
T O] h7 Ambiguities should be avoided.

Mhien COs involve multiple parties, does the
B COICLEARLY describe each party’s
'é' fobligations?
Do all conditions have a begin date or ftime
period?

* Do all conditions have an end date or time
period?

m—




e N
SHIG ceablll’ry ques’rlons to/askin..
Cofl pd

Sthe CO include a provusuon for the
eesll IT offf failure to comply?

= | Does the CO refer to any other

ﬁocumen’rs and if so, are they either

- ard
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= aftached to the CO and are they clearly
identified?




GO)Guidance Memmoranaufi
April 24, 2006 -

Aaniinistrative settlements of violafions must be i a document
iiled=Consent: Order.” Do not use any other title such as
iSCement: agreement,” “agreement,” or “consent agreement.”

PG shiolld only be used to address violations and must include
aNAnding hat one or more of the violations have occurred.

ERWANGO)should noti include any language that would limit the
= Depariment's ability to use the CO in subsequent administrative
= orjudicial proceedings.

_—
[ -
“_‘-
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=" e purpose of civil penalties is to deter future non-compliance.

= When civil penalties are to be paid as part of a CO, the CO
: should identify that payment as a “civil PENALTY" or
“administrative PENALTY."” No other term should be used.

Because of the purpose of deterring future violations, the
Department should not negotiate away its right to publicize any
information it determines to be appropriate concerning the
entry of a CO.
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DiEdisinng Tps,

Syaainine model. -
PN parties; afifected by the CO. It the CO involves an indigent
PEISONRbE slire Tol investigate whether there are any other viable
PUIdIEso plrsie for the violations and be sure that the language in the
s@rdoesmoi limit the Department’s ability to pursue other potentially
fEsponsible parties.
e idd enough FACTS to show what the violation is. If the violation
B ncliudes a failure to submit documentation or do something within a
== cerfain fime frame, be sure to include dates of non-compliance.

=—"Use short concise sentences when possible. This will reduce any

_ = confusion that could arise.

* Clearly state the corrective actions necessary to bring the facility into
compliance and the time-frames for correction. Each separate action
should be stated in either a separate paragraph or a separate
subparagraph.




Jr’r g ps,

YW el " afirst arafi of the CO-a—n_d then set 1t
ql"

. Dz\' the CO to verify that it clearly states
ol 8 responsible for the violations, what the
JZ?_“'EViOIGTIOHS are, who must perform what

s _-.

= corrective action and when that corrective
action must be performed.

* Always proofread.
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\/\/r{" g Tips..

IR —

aUse Short, concreTe subJec’rs
: U'*' 8fiort, active verbs.
WAVBIdlseparating the subject from the

—a

= :':'h_er'b

-.—"__.--"'

* Do not use unnecessary words.

* Use concrete, specific words to avoid
vagueness or imprecision.




DPB0SE o? a NOTICZ OfﬂV_l?lGTIOH
() A/)

AVIINOV. is an admlms‘rr'a’rlve complaint
wr; ch dllegesi facts sufficient to show
r gira violation has occurred and that

ESilierperson named in the NOV is
_..'1"1"'-' esponsible for the violation.

.--:I--.
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,Do-';r fitial Audience

T —— i —

Tz per'son named in the NOV
(Df spondent).

r‘ Respondent's attorney
= _Hearlng Officer
:‘:'—f “An Administrative Law Judge (ALJ)

*~Any person who may be determined to
have a substantial interest in the
outcome of the case




S
Eorceability/Evidence”

T — s o —

s r)/r ember- The DeparTmen’r has the
Blirden o proving that a violation has
JC* lrred.

“é | the face of the NOV, all elements of

—
i —
.._'l.

== ‘rhe violation must be alleged.




15 0 INOV.

SE(Ements include: the facts that give the
BEpdriment the authority over ’rhe particular
Ssliesiaddressed in the NOV.

S=N\Whait gives the Department: the authority to
= r'egula’re9 See the applicability section in the rules.
:::;?7 ~ * The party- remember party issues discussed by Ashley

i
il g — . =

— (owner/operator/responsible party)

* Regulated tank system- provide details as to what gives
the Department the authority to regulate (for USTs: an
“underground” system with capacity greater than 110
gallons that contains or contained pollutants/vehicular

fuel...)
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ts Cont'd
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> Wgleg specnﬁc facts make up the violation?

— N 5§be sure to look at the exact rule provision
¥alleged to be violated and verify that you have
llege all facts that make up that violation:

Example ReSponden’r failed to have release

= detection.” This may be a true statement or it may
only be partially accurate. If Respondent had line
leak detectors for their pressurized piping but did
not have any mechanism for detecting a release
from the tank itself, you should state that
specifically.




JipsHor Drafting thesNOV"

" - —

SOl He model Which is located on the enforcement manual or other
IN@V/SHHaiThave been approved by OGC.

iifierordersifor corrective action section of the NOV, be sure to
nelliderallicorrective actions associated with the specific violations
gliegediintthie NOV.

ficliderdatie ranges. Dates are very important to establish that a
BNGeriainiperson isiresponsible for a certain violation. Dates are also
S mportant: when establishing that multi-day penalties are justified.
o= I using any penalty mul’riﬁliers such as history of non-compliance or
= “economiic benefit, state the facts that justify these multipliers- you
— canido this in the facts applicable to all counts section or within a
specific count.

Finally, where OGC is concerned, more facts better enable the attorney
reviewing the NOV to understand the allegations and violations.




—
SiroUit notileast:

IR —

flel; ks ile all of the Depar’rmen’r
SiticT, and County staff for your hard
wG k and effort!
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