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I
Summary of FDEP’s Position
FDEP supports the goal of the proposed rule, to encourage, promote and increase legitimate recycling, and recognizes the efforts EPA has put into developing the original proposal and the recent supplemental proposal. 

FDEP supports the following elements of the proposed rule: 

· no exemption for reclamation that involves burning for energy recovery, use constituting disposal, or inherently waste-like material 

· an exemption for all legitimate on-site reclamation with appropriate notification and recordkeeping

· codification of the legitimacy criteria, with an economic/financial component and prohibition of storage on the land (except possibly on a risk-based demonstration by the facility) [The legitimacy criteria should be mandatory for all claims of recycling/reuse, including current exemptions.] 

· speculative accumulation prohibitions and reasonable timeframe requirements, which should be verified by records kept at generating and reclaiming facilities and subject to production at the request of the agency, with periodic summary reports by reclaimers 

· financial assurance requirements for closure of reclamation facilities

· the condition that HSM excluded as “under control of the generator” be generated and reclaimed within the U.S.

· the requirement that HSM be “contained” during storage and reclamation [This should also apply to non-land based units.]

· the requirement to properly manage the residuals generated during reclamation

· recognition that HSM currently excluded with specific conditions would be have to continue to meet those conditions [This should be stated explicitly in the rule.]

· a petition process wherein legitimate reclamation activities can be exempted on a case-by-case basis in 40 CFR 261.4(a), such as the existing conditional exemptions for pulping liquors, spent sulfuric acid, reclaimed wood preserving solutions, scrap metal,  etc., if the exemptions are published as optional federal rules which make the program less stringent

At the same time, like EPA, FDEP recognizes that recycling, while a worthy objective, has resulted in damage incidents involving releases of hazardous waste and hazardous constituents, with attendant cleanup costs. See An Assessment of Environmental Problems Associated with Recycling of Hazardous Secondary Material, US EPA, January 11, 2007. 

Revising the definition of solid waste does not remove the inherent hazards of the material. The current proposal goes much farther than required by the decision in ABR v. EPA, 208 F.3rd 1047 (DC Cir. 2000). The definition of “solid waste management facility” in the Solid Waste Disposal Act [42 USC 6904(29)] to include “(A) any resource recovery system or component thereof …” clearly includes many of the recycling operations that EPA is now proposing to exempt from regulation. FDEP suggests a more phased and focused approach, beginning with onsite recycling of HSM under the control of the generator as the most appropriate first step. Other exclusions get vague, complicated, and subjective. 

The most glaring defects of the proposal are failure to include a means for agencies to determine whether speculative accumulation is occurring, failure to prohibit releases to the environment by proposing to allow land-based units, and failure to explicitly state that agencies have authority to inspect and verify that facilities meet the conditions of the exclusions.

II 
Land-based Units and the “Contained” Concept

Land based units are defined as landfills, surface impoundments, waste piles, injection wells, land treatment facilities, salt dome formations, salt bed formations or underground mine caves. All proposed exclusions require that HSM in “land-based units” must be “contained” in the unit.

The definition of "land based unit" should include drip pads and other units that are more like drip pads than tanks, such as open concrete decks that are sloped to sumps that collect and pump liquids back to the head works of a wastewater treatment unit. These units are used in aircraft stripping and painting and many other industries. 

Any final rule should be clear that generators operating under existing conditional exclusions,  eg wood preserving chemicals recovered from drip pads, must continue to comply with those conditions. Otherwise there will be no regulated drip pads. 

Current hazardous waste regulations strictly control use of land-based units and require treatment prior to final disposal in land-based units. Potential releases from surface impoundments have been a national priority. Compliance with Subpart CC is impossible in a land-based unit. Liquid HSM in an unlined land-based unit cannot be contained, especially in a state with porous soils. This will have a detrimental effect on drinking water supplies at a time when population growth and drought are reducing the available water supply. Waste piles will be windblown and erode. Surface water run-off will flow into creeks and ditches.  All land-based units will eventually have a release to the environment. 

FDEP is very concerned about EPA’s preamble statement (p. 14186) that "Hazardous secondary material that remains contained in a land-based unit that experiences a release would still meet the terms of the exclusion in 261.4(a)(23), unless the hazardous secondary material is not managed as a valuable product and as a result, a significant release from the unit occurs.  In this situation, the hazardous secondary material in the land-based unit would be considered discarded." This statement indicates that the proposal does not adequately address the possibility and adverse impact of repeated small releases over time. Taxpayers have spent considerable money cleaning up contaminated sites with no end in sight. New uncontrolled HSM management units will become a part of the waste disposal problem and add to this burden.

Secondary lead smelters generate D008 sludges in storm water impoundments.  These must be removed from the impoundment and dewatered prior to further reclamation in a secondary lead smelter.  Removal of the sludge can damage the liner.  Water and sludge in the impoundment makes it impossible to determine whether the liner is intact and functional.  

Based on the foregoing concerns, FDEP recommends that management of excluded HSM in land-based units should be prohibited. 

If this suggestion is not accepted, it would not be prudent to put HSM in land-based units without adequate protection of human health and the environment through performance standards, such as impervious surface; secondary containment; capacity limits; containment assurance plans; release detection plans; liners; inventory tracking and control; inspections; and groundwater monitoring. The most important criteria in the definition of “contained” is “no release.” It should be explicit in the rule that HSM that is not contained (i.e. airborne, runoff, groundwater seepage) is not excluded from the definition of solid waste, just as hazardous waste released from sewer lines prior to delivery to a POTW is not excluded from the definition of solid waste under the domestic sewage exclusion. 

If land-based storage is necessary and environmentally sound in specific instances, the generator and reclaimer should have the burden to demonstrate that the material is "contained," including soil and groundwater assessment at closure. 

Volatile organic compounds must be stored in closed containers.  Too often inspectors see magic satellite collection containers that never get filled, such as a can puncturing device that had no emission control on the exit, and whose inlet pipe to the collection drum was completely blocked by paint solids so that nothing was being collected.  A chemistry lab maintained a vial crusher to collect spent solvents from chemical analysis, where the solvents evaporated because it was never closed.  The solvent fumes were evacuated through the hood to the atmosphere.   Neither container would have been required to meet 40 CFR Part 265 Subpart CC standards, but both posed hazards to the workers exposed by the emissions from the container during operation of the collection equipment. For these reasons, the proposed distinction between storage in “land-based units” and “non-land-based units” should be eliminated as far as the “contained” concept is concerned. HSM should be “contained” in all storage/reclamation units.  

III 
Recycling Under the Control of the Generator: Onsite 

This scenario best meets the literal definition of "under the control of the generator." However, the unfortunate fact is that RCRA inspectors are continuing to document onsite mismanagement of HSM that is excluded under current regulations. For example, facilities with solvent stills do not properly manage solvent waste awaiting distillation.  Scrap yards with sweat furnaces can generate toxic-characteristic HSM that can be reclaimed further in refining furnaces. However, this typically is a cost rather than a profit, so piles of dross can accumulate for years.  

One would expect that larger companies with multiple generation sites would be sophisticated in consolidating their waste for the purpose of reclamation, but unless recycling is extremely well integrated and crucial to production, which makes money, marginal facilities could collect so much HSM they can never catch up on the recycling process. Such facilities may go out of business or continue to hoard these recyclable materials, contributing to the waste removal and disposal problem. For that reason, it is extremely important that a timeframe be associated with accumulation of HSM prior to use, and that records be kept to document timely on-site reclamation and reuse of HSM. The current proposal regarding on-site reclamation by the generator, whether in land-based or non-land-based units, is entirely inadequate regarding notification and recordkeeping. Suggestions are developed more fully in part VII.

FDEP recommends adoption of requirements in 40 CFR 262.34 for materials accumulated prior to on site recycling similar to the satellite accumulation provisions, with a maximum quantity of waste and/or time and storage conditions.  40 CFR 261.5 could be changed so that only treatment residuals from on-site recycling are counted toward generator status.  This could ultimately affect the amount of waste that could be disposed of in Subtitle D landfills without meeting 40 CFR Part 268 land disposal restriction universal treatment standards.

 

Industrial parks (i.e. contiguous property, but not under the control of the generator) should not be included in the “on-site reclamation” exclusion. This could promote confusion over who exactly owns and is responsible for reclamation and proper management of HSM on the property.

IV 
Recycling Under the Control of the Generator: by the Same “Person” 
40 CFR 260.10 defines HMS “generated and reclaimed under the control the generator” to include HSM reclaimed by the same person as the generator, whether at the generator’s facility or offsite, in land or non-land based units. “Person” is individual, trust, firm, joint stock company, governmental agency, corporation, partnership, association, state, municipality, state subdivision, commission, or interstate body. The exclusion requires the generator to certify that the facilities are under the same ownership, and that the owner takes responsibility for the HSM. 

The certification as proposed in this definition does not require that the certification be submitted to a regulatory agency. Without such a requirement, the certification provision will not be enforceable. The certification should at a minimum include the addresses of the companies whose names are inserted. 

The proposal should not be expanded to include export of HSM as part of the “control of the generator” exclusion. There is currently no resource available to determine who owns an “out of country” business and what it does. The ability of “out of country” facilities to reuse, recycle or recover a usable product is almost never known. 

Additional suggestions are proposed in Part VII.

V 
Recycling Under the Control of the Generator: by a Tolling Contractor under a Tolling Agreement
The tolling contract exclusion as proposed has NO certification, record-keeping, reasonable efforts, management conditions, or verification provisions. The proposed rule does not adequately address the contractual complexity incorporated in the concept. 

If this portion of the rule is promulgated as proposed, the potential for environmental damage is great. States report historical problems when the reclaimer is not able to market a product at a price that covers the cost of reclamation. FDEP recommends that HSM managed under a tolling agreement should be exempted from regulation, not excluded, for a term of three years, after which the exemption must be renewed.

At the very least, the notification provisions should require the batch manufacturer (generator) to identify the name, address, and EPA ID number of the tolling contractor (reclaimer) and vice versa. There should also be a certification by both the generator and the reclaimer that the tolling contractor retains ownership of and responsibility for the HSM generated during the production of the product at the batch manufacturer’s facility. 

FDEP does not support expanding the proposed “tolling agreement” exclusion to other types of contractual arrangements. Many TSD facilities would be entering tolling agreements to get out of their permits. It would be better to make these determinations on a case-by-case basis, through the proposed “non-waste determination” process, rather than to create a broad exclusion for anyone who asserts that reclamation and use is occurring.

Other comments are noted in Part VII, Recordkeeping and Notification.

VI 
Exclusion for Materials Transferred to a Different Person for the Purpose of Reclamation 

FDEP does not support this proposal unless changes are made. The transfer-based exclusion is inconsistent with RCRA’s cradle to grave approach to hazardous waste regulation.  The potential for mismanagement of waste mushrooms without  regulatory oversight. EPA acknowledges that new recyclers unfamiliar with the business are likely to appear with promulgation of this regulation.  

 

The rulemaking is not supported by EPA’s research into environmental damage cases.  EPA’s Intent section for the “transfer” exclusion seems to ignore relevant information collected about the current problems created by releases at facilities that participated in recycling and/or sham recycling.  EPA says the rulemaking is supported by “current good industry practices that are used by certain generators for recycling of HSM.”  Unfortunately, not all generators/recyclers engage in good practices. EPA identified on page 14182 that only 6% of the environmental damages cases they reviewed involved on-site recycling, so 94% were off-site.  That means the vast majority of the environmental damage cases that EPA studied were a result of off-site transfer of waste to a different company.  

A phased approached would be better, starting with the “under generator control” concept, legitimacy criteria, and petition process, to see how that works out.

If this suggestion is not accepted, then changes to the “transfer” exclusion are needed. Other conditions are needed to determine that HSM is not discarded. For example, since the exclusion shields the generator who claims to have made “reasonable efforts” from liability, the generators should be required to document, certify, and follow specific procedures to demonstrate “reasonable efforts” to ensure the proper handling of their waste.  

The generator should be required to make reasonable efforts to determine that the HSM “will be recycled,” rather than the current proposal that the “reclaimer intends to recycle.” 

 More explicit terms concerning “reasonable efforts” should be included in the regulation, preferably as a form with predetermined questions that the HSM generator could fill out, plus any specific questions the generator may have. This will ensure that smaller companies know what questions to ask.  The following items should be included in any “reasonable effort” inquiry:

· whether the reclaimer notified the appropriate authorities and has financial assurance. It might be appropriate to require the generator to obtain and keep a copy of the notification. Since regulatory agencies frequently do not have the ability to determine whether the financial assurance provided for permitted facilities actually meets the requirements of Subpart H, the HSM generator should not be required to determine whether the financial assurance provided complies with the regulations. 

· whether the reclamation facility has the equipment to recycle the HSM. However, the proposed language, “have the equipment and trained personnel to safely recycle the HSM” is unworkable. The average HSM generator will not be able to answer safety questions that include determining the qualifications of personnel 

· what useful component the generator’s HSM provides to the product/intermediate 

· what market there is for the product/intermediate, and 

· how the reclaimer manages residuals. 

Reasonable efforts should be undertaken whenever the reclaimer changes, and at least every five years after the initial inquiry.

Unfortunately, the appeal of the “reasonable efforts” provision is likely to be strictly theoretical. It places a great deal of responsibility on the HSM generator, often an uninformed small businessman who relies on waste brokers. Generators sign waste profiles and manifests they do not understand. The typical generator will not be able to detect non-compliant practices. 

 

A requirement that the generator determine compliance history will create a significant workload for agencies fielding information requests about recyclers. This is somewhat ironic in light of the fact that the regulatory history of a recycler operating under an exclusion from the definition of solid waste is likely to be very sparse. Generators will hear that a facility has no enforcement history, but this is meaningless if the facility has never been inspected and is not required to comply with any operating standards. Therefore FDEP does not support a compliance history component to the reasonable inquiry.

The reclaimer should provide and the generator should maintain confirmation of receipt by the reclaimer to ensure the HSM made it to the expected destination. 

Actual reclamation should be a condition for any exclusion of HSM. The generator/contractor of HSM that is not in fact legitimately recycled should be subject to standard hazardous waste regulation.

The proposal says that “Generators of HSM that has previously been subject to regulation as hazardous wastes, but which will be excluded….must send a one-time notification…”  This could be interpreted to mean that only generators with waste subject to regulation as HW on the effective date of the rule would have to notify.  It should be clear that the rule applies to new generators and new wastes, perhaps by saying “Generators of HSM that would otherwise be subject to regulation as hazardous wastes, but which will be excluded….must send a one-time notification…”    

FDEP strongly supports a financial assurance requirement for reclamation facilities. Financial assurance is crucial since market forces whereby the reclaimer is paid to take the HSM may entice a marginal reclaimer to take in HSM but not make or not be able to sell a product. However, FDEP anticipates difficulties in applying the financial assurance requirements of 40 CFR Part 265 Subpart H to reclamation facilities. A financial assurance program should be developed specifically for reclaimers.

All reclaimers who receive HSM from off-site, whether the “same person” or not, should be required to develop and implement a waste analysis plan to prevent inadvertent reactions and exposures. FDEP is concerned about this likely scenario: spent xylene used for washing pesticide formulation equipment is sent for reclamation as spent solvent, with no U or P codes. Unexpected toxics will be present in the solvent when reclaimed and used in another industry.   

All reclaimers who receive HSM from off-site should ensure that speculative accumulation time limits are not exceeded by keeping a log of the source, contents and dates of receipt and removal of all HSM in tanks, containers, or other units. Reclaimers should inspect and maintain units used to manage HSM. A contractual agreement should be in place between the generator and reclaimer. There should be a limit on the maximum amount of HSM a reclaimer can accumulate at any time, possibly in terms of 25-30 times the daily HMS processing rate. Reclaimers should notify if the equipment is offline/out of order for more than 60 days, and closure should begin if processing does not occur for 120 days.
Legitimate recycling can cause damage if the residuals from the recycling process are mismanaged.  The residuals result from partial reclamation operations, and are more often accumulated speculatively than the incoming HSM. This problem is often seen in scrap yards.

FDEP strongly recommends adoption of a uniform national waste/secondary material profile form that includes LDR restriction information for use by TSDFs, WWTFs, solid waste facilities and recyclers.

FDEP does not support the sequential reclamation of HSM by multiple reclamation facilities under the “transferred for reclamation” exclusion.  The more circuitous the route traveled by the HSM, the farther the exclusion gets from the judicial determination that discard does not include "material .... destined for beneficial reuse or recycling in a continuous process by the generating industry itself." This scenario should be addressed by the non-waste determination process or, for well-established sequential reclamation processes, by an exclusion established specifically for that process in 261.4(a).

FDEP does not support the proposed exclusion for exported HSM. This proposal increases the temptation and opportunity for export-dumping since generator would not have to use a hazardous waste transporter in the US. Recent coverage on foreign management of exported electronics and batteries indicates a high potential for damage incidents resulting from  mismanagement of wastes subject to current exclusions.  

 

VII 
Notification and Recordkeeping
Notification by generators and reclaimers of excluded HSM is needed for a variety of reasons: to compile credible comprehensive information regarding the reclamation of HSM; to ensure that legitimacy factors and/or exclusions are being properly and consistently implemented; to increase the public's acceptance and understanding of HSM recycling; to evaluate the successes and failures of the proposed rule; to track any reduction of persistent, bioaccumulative, and toxic constituents; and to facilitate the review of HSM flow and the identification of prohibited ‘sham recycling.’    

The one-time notification as proposed will be insufficient for agencies to perform compliance evaluation, and to ensure proper HSM management and environmental protection. Additional information in the form of a periodic report would be helpful in determining the actual amount of legitimate HSM recycling that is occurring. Periodic re-notification would also be helpful in purging the data system of facilities that go out of business or change locations/names. Agencies need to know when reclamation ceases in order to follow-up on closure. This information would also be beneficial to support future amendments to the rules. 

The notification required by 260.42 and 261.4(a)(23)(iv) should require the generator to identify the name, address and EPA ID number of the “same person” reclaimer, and the method of recycling and should require the reclaimer to identify the name, address and EPA ID number of the “same person” generator(s) that is/are sending material to it for reclamation.

Notifications by both the generator and the reclaimer must be submitted to agencies at both ends of the transaction, to the state with jurisdiction over the generator and to the state with jurisdiction over the reclaimer.  Whatever the mechanism for notification, agencies should have access to information provided by out-of-state reclaimers receiving HSM from their state and by out of state generators sending HSM to reclaimers in their state. EPA’s preamble briefly discusses cross-state boundary transfers of HSM regulated as solid waste in some states but not others.  The discussion is disturbingly optimistic given agencies’ experience of hazardous waste transporters and brokers, who frequently dispense erroneous information to their clients. 

FDEP suggests the following elements be required in all notifications:

· that notifications be signed and certified by a responsible corporate official 

· a time limit to submit the notification

· that revised notices be submitted if any information on the original notice were to change

· that notifications should be submitted to EPA/authorized state on Form 8700-12. Electronic submission should be allowed if EPA/state is equipped 

· a description of the types of reclamation processes used

· the types of products produced from the reclamation processes

FDEP suggests the following additional elements be required in generator notifications, with no distinction made on the basis of “non-land-based” units:

· the name, address, telephone number, contact person and EPA ID number (if any) of the reclaimer

· the process which generated the HSM and the waste codes that would be associated with the HSM in the absence of the exclusion

· the product produced by reclamation of his HSM

FDEP suggests the following additional elements be required in reclaimer notifications:

· closure plan and cost estimates for closure 

· financial assurance documentation 

· a description of the reclamation process, including a statement as to how the HSM is stored prior to reclamation 

· what product/intermediate is produced as a result of reclamation

· what arrangements are in place for storage and disposal of residuals. 

FDEP suggests the following information be maintained on-site by generators for at least five years and made available to agencies upon request:

· a log of the types and volumes of HSM recycled on-site, including a description of the process that generated HSM, the shipping name of the HSM, and the waste code that would apply absent the exclusion 

· a detailed description of the materials, equipment and processes used in reclaiming the HSM on-site, including chemical feedstocks 

· a description of products or intermediates produced from the reclamation processes using its HSM, whether produced on-site or off-site

· if an exemption involving off-site reclamation is codified, whether under the control of the generator or transfer, the name and address of the reclaimer and documentation of the shipments, including dates, types and volumes of HSM shipped off-site, with receipts or other documents that HSM was received by the off-site reclamation facility and was accepted for processing

· if an exemption involving offsite transfer to a related or unrelated person for reclamation is codified, documentation of reasonable efforts by the generator 

FDEP suggests the following information be maintained on-site by reclaimers for at least five years and made available to agencies upon request, with a summary report/renotification submitted to agencies at least once every five years:

· a detailed description of the materials, equipment and processes used in reclaiming the HSM, including chemical feedstocks and units used for storage and reclamation

· a description of how residuals from reclamation processes were managed 

· the nature and quantity of HSM the recycler received from each generator, including the shipping name and the waste code that would apply absent the exclusion 

· HSM analysis reports

· the quantity of each generator's HSM recycled at the facility

· the nature and quantity of products or intermediates produced 

· the market/disposition for the products 

· a legitimacy determination for each HSM recycled and each reclamation process 

· complete billing records

· a mass balance summary (materials in, processed, and shipped out)

· contingency plan

· incident reports identifying leaks, spills, fires and explosions, and responses

This information is essential to determine compliance with conditions of the various exclusions, especially the prohibition on speculative accumulation. The requirements should be applied to all recycled materials, not just the proposed exclusions.

VIII 
Petition for Non-Waste Classification
FDEP generally supports a petition process. It allows decisions to be made on a case-by-case basis. However, because the judicial direction regarding non-discard is “continuous process,” all non-waste determinations should include the “reasonable timeframe” criterion. The tolling arrangement or “other contractual arrangement” must be a written contract with copies maintained at the generating facility and the reclaimer, and this exclusion should be limited to situations where the primary business of both the generating facility and the reclaimer is manufacturing. 

EPA should not accept petitions from facilities in authorized states. Any EPA proposal to issue a non-waste determination should be promulgated as a rule with opportunity for public comment and the option for states to adopt or not to adopt the determination. 

A petitioner should definitely be obligated to inform the agency whenever circumstances change that affect the original basis of the petition, and the Agency should be able to revoke a petition.   

If it is determined later that approval of a petition was based on incomplete/inaccurate/false information provided by the generator, the waste should be subject to regulation from the point of generation and not from the date of the determination. 

For clarity and consistency, 260.34(b)(3), 260.34(c)(3) and 260.34(d)(2), should all state that “hazardous constituents in the secondary material are reclaimed rather than discarded … at significantly higher levels … than would otherwise be released from the primary production process.” 

Because case-by-case evaluations are resource-intensive and will take a good deal of staff time away from compliance assistance, enforcement, permitting, program development, regulatory interpretation and outreach aimed at the broader regulated community, FDEP recommends that the petition option be allowed only for processes which are not covered by any specific exclusion.

IX 
Legitimacy Factors
In 40 CFR 261.2(g), four legitimacy factors would be codified. Two factors would be mandatory:

· recyclable HSM must make a useful contribution

· the recycling process must yield a valuable product

Two of the factors must be considered, but are not mandatory:

· how the HSM is managed prior to recycling 

· whether the product contains “toxics along for the ride”

These two groups of factors are derived from the “legitimacy criteria” articulated in the EPA’s seminal guidance document, the Lowrance memo of April 26, 1989. The two main subjects of inquiry when making a legitimacy determination are whether the HSM truly has value as a raw material or product, and whether the recycling process (including ancillary storage) is likely to release hazardous constituents (or otherwise present a threat to human health or the environment) that is different from or greater than the processing of an analogous raw material/product. EPA is now proposing to make the first subject a mandatory factor, while the second subject will need to be considered. 

“Beneficial reuse or recycling in a continuous process by the generating industry” clearly includes the concept of a valuable product, the basis of all legitimate recycling. Anything else is nothing more than waste management.  This factor should explicitly require consideration of the economics of the transfer, specifically including markets and use of HSM, since this is the one specific factor that usually results in failure of reclamation/recycling projects and the abandonment of wastes. 

The current practice of making legitimacy determinations based solely on interpretations of the Lowrance memo leads to inconsistent application of the guidelines and ultimately an unlevel playing field for industry.  The generators with most resources to mount legal challenges to regulatory interpretations are the ones most likely to benefit from continued use of the criteria in Lowrance memo as guidelines, rather than enforceable requirement. Codification of the legitimacy factors will provide all parties, industry and regulatory agencies, with consistency in determinations as to whether a specific reclamation/recycling project is viable.  

Codification of legitimacy places the burden of proof where it should be – on the industry that has already done research and knows the details of the process, rather than the regulatory agency which will be unfamiliar with the value of the HSM and the processes involved.  If the factors are non-mandatory they will be difficult to enforce, and it will be especially difficult for states to determine whether the legitimacy factors are met when the reclaimer is in another state. The rule should be clear that affected states can inspect and obtain information to verify the legitimacy factors. FDEP has already experienced difficulty regarding existing exclusions. Facilities have refused to supply information about the nature of the products produced with excluded HSMl, or about any other aspect of their management and use of excluded HSM. 

Management of HSM as a valuable commodity is essential, and the bottom line requirement should be that management of HSM is “consistent with” or “as protective of the environmental as” management of the analogous raw material. “Consistent with” can be defined as no less likely to be contained and no more likely to be released. Failure to manage HSM as a valuable commodity is clearly an indication that the material is not legitimately recycled.

EPA discussed recycling of metal bearing dusts as an example where “market participants, consistent with the EPA required conditions of the rule, would treat the exempted material more like valuable product than waste.”  FDEP agrees that these dusts often have some minimal market value, but often the cost to collect, store and ship the material exceeds its value, and consequently metal bearing dust and contaminated scrap ends up in the trash.  The generator will manage properly the material that is easy to collect, but fugitive dust are swept or vacuumed up and disposed of.  Other damage incidents have occurred when flammable swarf has been mismanaged.

“Toxics along for the ride” (TARs) is the most important factor in any determination of legitimate recycling. It is not protective to allow products to enter the stream of commerce if the HSM in those products increase the toxicity of the product. HSM that causes a product to exhibit a characteristic that is not present in a product made from raw material should be completely prohibited. When TARs affect the performance of the product or increase the risk of adverse environmental or health effects, recycling would not be legitimate. 

X 
Recent Recycle Damage Cases
EPA has requested examples of environmental problems from recycling since 1982 where the problem was clearly due to the recycling activity.

Industrial wastewater pre-treatment facilities, electroplaters, and silver recovery facilities that are unable to meet discharge requirements, to keep up with the volume of incoming wastewater, or to keep equipment operating effectively have illegally discharged to the ground, sent hazardous wastewater to privately-owned wastewater treatment, and abandoned vast quantities of accumulated waste.

 

A closed loop reclamation system using petroleum solvent leaked, resulting in soil and ground water contamination.

 

Dry cleaners often use carbon filtration units to remove perchloroethylene (PCE) from separator water before misting or evaporating the wastewater. However, only the most effective and properly maintained filtration system can remove the toxic characteristic. In many cases the separator water is accumulated in open buckets, and the cleaners do not routinely change filters or regularly monitor their filtration units to ensure that treatment is effective.  Misting, evaporating or dumping inadequately “reclaimed” separator water is still causing contamination at dry cleaning sites.  Two recent cases have resulted in arrests for discharging hazardous waste on site.  At one facility the soil under the mister outlet was characteristically hazardous for PCE. 

Acetone recovery facilities that claimed to recycle without prior storage went out of business. Some soil contamination was found during closure.

 

Lead recyclers melting scrap lead to make lead sinkers, lures, dive belt weights, ship ballast and bullets under the scrap metal exclusion, and battery reclaimers operating under the lead-acid battery exclusion, have caused environmental damage since the enactment of RCRA, as have used oil transporters and processors.

 

Attempts to recycle or remanufacture coatings (e.g. anti-fouling paint) have been unsuccessful, leading to abandoned material and contamination.

 

Harm from recycling fraud is not limited to damage to the environment or the government from cleanup costs, but also harm to investors and agencies that issue recycling grants to fraudulent recyclers.

XI  
Other Issues and Questions
The ability to use the designation "non regulated material" on shipping papers is an invitation to abuse.  This is demonstrated in our experience with used oil transportation and with the “CESQG” designation.

 FDEP inspectors are aware of many incidents where used oil has been improperly characterized and shipped as non regulated material.  Persons who transport used oil are supposed to confirm that it has not been mixed with hazardous waste by checking the halogen content or maintaining other documentation that the oil has not been mixed.  This obligation is supposed to be independent of the generator's certification.  However, if the material is not designated as “used oil” on the shipping paper  - even if it is designated as "oily waste" - the same obligation does not attach. 

 

Transporters are not required to challenge a generator’s designation as “CESQG” on a shipping paper, even where the transporter has documentation in its files that the shipment exceeds CESQG amounts, or does not exceed CESQG amounts but the shipping frequency makes it impossible for the generator to be CESQG. Transporters who do not perform pre-transport functions typically will not check the generator’s designation.

A major problem with the prohibition on speculative accumulation is that there is no final time or quantity limit for storage of materials, provided the 75% throughput criterion is met. Thus, low quality secondary materials, such as mixed aluminum dross and slag from sweat furnaces is speculatively accumulated in piles, where higher quality drosses are reclaimed.  Lower quality dross also has the higher concentrations of toxics (lead) along for the ride. This should be addressed in any final rule.

EPA solicited comment on whether retention of confirmation of receipt is a normal business practice.  Yes in many businesses, but often no – proof of proper disposal is often lacking for hazardous waste, let alone recycled materials, used oil, and universal wastes.  Businesses interested in keeping records to document costs to the IRS may keep paperwork, but for recyclables that have an actual cash value there is a considerable incentive for small businesses to leave the transactions off the books.  Cash deals or free pickup instead of a disposal fee are common for scrap materials that have value, especially where the secondary materials may have been stolen.

 

The proposal is unclear as to how land disposal restriction universal treatment standards will apply to residues of excluded reclaimed HSM that would have been listed waste but for the exclusion.  For example, if used acetone is not solid waste before recycling due to one of the proposed exclusions, and the still bottom is not ignitable or toxic, does the F003 treatment standard still apply to the still bottom, or can it be disposed of directly in a Subtitle D facility?

How should agencies determine whether HSM has been accumulated speculatively in surface impoundments such as those used by lead recyclers. Would pumping out 75% of the water in the unit, filtering to remove solids and placement of the remaining waste water back in the impoundment be considered “recycling” enough material so as to meet the speculative accumulation requirement?  Or would 75% of the volume of the sludge stored in the impoundment actually have to be placed into the production process?

 

XII

Conclusion
FDEP agrees with EPA’s claim that “management of hazardous secondary materials has changed and improved since the inception of the RCRA hazardous waste regulations in the early 1980’s.”  But often it is true due to increased regulatory oversight and the fear of CERCLA liability. Even today, non-notifiers are discovered that manage HSM in a manner that allows direct discharges.  Used oil is an example of materials conditionally excluded from regulation when managed appropriately, where mismanagement is still often seen.  Under the used oil regulations, if characteristically hazardous used oil is disposed of on site or stored in a land based unit, the unit becomes subject to RCRA closure requirements.  However common it is to find used oil spilled on the land, by the time the agency samples and analyzes the soil contaminated by the discharge, the waste has been diluted making it impossible to determine if the oil was characteristically hazardous prior to the discharge. 

EPA, in the January 4, 1985 Federal Register [50 FR 617] stated, “Wastes in many cases have little independent economic value, but are recycled to avoid disposal costs. Persons storing this type of hazardous waste before recycling are very much like persons storing hazardous wastes before disposal; there is nothing about the waste that makes it so valuable that safe handling is assured absent regulation.” This observation remains true, and if there is no requirement to document the amount of material in storage at any one time, the "speculative accumulation" condition will be a dead letter, completely unenforceable.

The universal waste program is a good model for management of HSM: compliance became easier for the generator and transporter, but ultimately the material must go to a permitted TSD. The concept that all HSM destined for reclamation will be removed from RCRA jurisdiction so long as the generator and reclaimer meet the minimal proposed conditions is troubling, when routine inspections of reclamation facilities and facilities managing HSM under existing exemptions frequently disclose conditions that could adversely affect human health or the environment.

