AMENDMENT NO. 1
TO THE |
PROJECT COOPERATION AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
BREVARD COUNTY, FLORIDA
FOR CONSTRUCTION OF THE
BREVARD COUNTY, FLORIDA SHORE PROTECTION PROJECT

This Amendment No. 1 isemmdimoﬂﬁsﬁ_dayof ¢ ,2013,byand
between the Department of the Army (hereinafter the "Governm: "), represented by the
the U.S. Army Engineer, Jacksonville District and Breverd County, Florida (bereinafter
the "Non-Federal Sponsor”), represented by the Chairman of the Brevard County Board
of County Commissioners.

WITNESSETH THAT:

WHEREAS, on April 20, 2000, the Government and the Non-Federal Sponsor
entered into 8 Project Cooperation Agreement (hereinafier the “Agreement”) providing
for the construction of the Phase I (north reach) and Phase If (south: reach) of the Brevard
County, Florida Shore Protection Project (hereinafier the “Project™);

WHEREAS, Section 310 of the Water Resources Development Act of 1999,
Public Law 106-53, directs the Secretary to complete 2 study of any damage to the
Project to determine whether the damage is the result of & Federal navigation project, and
to mitigate any damage to the Project that is the result of a Federal navigation project and
to allocate the mitigation costs to the Federel navigation project as operation and
maintenance costs;

WHEKREAS, Section 3045 of the Water Resources Development Act of 2607,
Public Law 110-114, amended Section 310 of the Water Resources Development Act of
1999, Public Law 106-53, to authorize the Secretary to afford credit toward the non-
Federal share of the cost of the Project the cost of initizl copstruction and periodic
nourishment associated with the Project incurred by the non-Federal interest to respond to
damages to the Project that are the result of a Federal navigation project, as determined in
the final report for the study;

WHEREAS, the Independent Study Report for the Brevard County Shore
Protection Project dated September 30, 2002, concluded that the Canaveral Eerbor
Federal Navigation Project has caused erosion damages to the shoreline of the north
portion of the project;

WHEREAS the Letter Report for Brevard County, Florida, Section 310

Independent Coastal Expert (ICE) Study Report dated J anuary 2009 recomimended that
the remaining periodic nourishment of the Phase I (north reach) be accomplished at
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Federal expense and that a credit of $8,576,176 for the amount paid by the Non-Federal
Sponsor for injtial construction of Phase I (north reach) be afforded toward the Non-
Federa! Sponsor’s share of remaining periodic nourishraent of the Phase I (south reach);

WHEREAS, on May 15, 2009, the Assistant Secretary of the Army (Civil Works)
concurred in the recommendations end approved the Letter Report for Brevard County,
Florida, Section 310 Independent Corstal Expert (“ICE”) Study Report dated Jamuary
2009;

WHEREAS, the Government and the Non-Federal Sponsor desire to amend the
Agreement for the Project; and

WHEREAS, the Government and Non-Federa! Sponsor have the fuil authority
and capability to perform as hereinafier set forth and intend to cooperate in cost-sharing
and financing of the Project in accordance with the terms of this Amendment No. 1 to the

Agreement,

NOW, THEREFORE, the Government and the Non-Federal Sponsor agree to
amend the Agreement as follows:

1. The fourth WHEREAS clause is deleted in its entirety and replaced with the
following:

“WHEREAS, Section 103 of the Water Resources Development Act of 1986,
Public Law 99-662, as amended, and Section 310 of the Water Resources Development
Act of 1999, Public Law 106-53 as amended by Section 3045 of the Water Resources
Development Act of 2007, Public Law 110-114, specify the cost sharing requirements
applicable to the Project;

WHEREAS, Section 310 of the Water Resources Development Act of 1999,
Public Law 106-53, as amended by Scction 3045 of the Water Resources Development
Act of 2007, Public Law 110-114, directs the Secretary to complete & study of any
damage to the Project for shore protection to determine whether the damage is the result
of a Federal navigation project, and to mitigate any damage to the project that is the result
of & Federal navigation project, to allocate mitigation costs to the Federal navigation
project as operation and maintenance costs, and authorizes the Sectetary to afford credit
toward the nom-Federal share of the cost of the Project the cost of initial construction and
periodic nourishment associated with the Project incurred by the non-Federal interest to
respond to damsges to the Project that are the result of 2 Federal navigation project, as
determined in the final report for the study;

WHEREAS, the Independent Study Report for the Brevard County Shore
Protection Project dated Septeniber 30, 2002, concluded that the Canaveral Harbor
Federal Navigation Project has ceused erosion dzmages to the shoreline of the Phase |
(north reach) of the Project;



WHEREAS on May 15, 2009, the Assistant Secretary of the Army (Civil Works)
approved the Letter Report for Brevard County, Florida, Section 310 Independent Coastal
Expert (ICE) Study Report dated January 2009 that recommended the remaining periodic
nourishment of the Phase I (north reach) be accomplished at Rederal expense ang that a
credit of $8,576,176 be afforded toward the Non-Redersl Sponsor’s share of remaining
periodic nourishment of the Phase 1T (scuth reach);”

2. Article LF. is amended by striking the current paragraph and replacing it with the
following:

“F. The term “total costs of periodic nourishment” shall meen that portion of total
project costs allocated by the Govermment to periodic nourishment,

1. The term “total costs of Phase I {north reach) periodic nourishment” shall
mean that portion of tota! costs of periodic nourishment sllocsted by the Government to the
Phase I {north reach).

2. The term “total costs of Phase I (south reach) pericdic nourishment”
shall mean that portion of total costs of periodic nourishment allocated by the Government
to the Phase II (south reach).”

3. Ariicle IL.G. is amended by striking the current peragraph and replacing it with the
following:

“G. For each iteration of periodic nourishment, the Non-Federal Sponsor shall
contribute its required share in accordance with the provisions of this paragraph.

1. For each iteration of periodic nourishment of the Phese IT (south
reach), the Non-Federal Sponsor shall contribute 35 percent of total costs of Phase [T
(south reach) periodic nourishment assigned by the Government to hurricane and storm
damage reduction, plus 50 percent of total costs of Phase I (south reach) periodic
nourishment aseigned by the Govemment to recreation, plus 100 percent of tota] costs of
Phase I (south reach) periodic nourishment assigned by the Govermment to privately owned
shores (where use of such shores is limited to private interests) in accordance with the
provisions of this paragraph.

&. In accordance with Article I of this Agreement, the Non-Federal
Sponsor shall provide zil lands, easements, righis-of-way, and suitable borrow and dredged
or excavated material areas thet the Government determines the Non-Federal Sponsor must
provide for any iteration of periodic nourishment of Phase If (south reach)and shall perform
or ensure performance of all reiocaﬁomﬂ:at&eGovemmemdmmnimtobemquiredorto
be necessary for such iteration of periodic nourishment of Phase II (south reach).

b. The Non-Federal Sponsor shall provide funds in accordance with

Article VLE. of this Agreement in the arount necessary to meet the Non-Feders) Sponsor’s
required share of total costs of Phase II (south reach) periodic nourishment for an iteration of
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periodic nourishment, when the Government projects that the value of the foliowing
contributions will be less than the required share for such iteration of* periodic nourishment;
(2) the value of the Non-Federal Sponsor’s contributions under paragraph G.1.a. of this
Ariicle, as determined in accordance with Article IV of this Agreement; (b) the credit to be
afforded in accordance with paragraph G.2. of this Article; and (c) the value of the Non-
Federal Sponsor’s contributions under Article V, Article X, and Article XIV.A. of this

Agreement,

¢. The Government, subject to the availability of funds and as
limited by paragraph G.2. of this Asticle, shall refund to the Non-Federal Sponsor any
coutributions in excess of the Non-Federal Sponsor’s required shate of total costs of Phase 1
(south reach) periodic nourishment for such iteration of periodic nourishment if the
Government determines that the value of the following has exceeded such required share:
(2) the value of the Non-Federal Sponsor’s contributions under paragraph G.1.a. of this
Article, as determined in accordance with Article IV of this Agreement; (b) the credit
afforded in accordance with paragraph G.2. of this Article; (c) the value of the Non-Federal
Sponsor’s contributions under paragraph G.1.b. of this Article; and (d) the vatue of the Non-
Federal Sponsor’s contributions under Article V, Article X, and Article XIV.A. of this
Agreement. After such & determination, the Government, in ite solc discretion, may
provide eny remaining Phase II (souih reach) periodic nourishment lands, easemerts,
rights-of-way, and suiteble borrow and dredged or excavated material disposal area and
perform remaining Phase II (south reach) periodic nourishment relocations on behaif of the
Non-Federal Sponsor.

2. The Government shall afford a total credit of $8,576,176 toward the
Non-Federal Sponsor’s share of total costs of Phase II (south reach) periodic nourishment
undertaken after the effective-date of Amendment No. 1 to this Agreement.
Notwithstanding any other provision of this Agreement, the Non-Federal Sponsor is not
entitled to reimbursement for any amount of this $8,576,176 credit. Until fully utilized,
any portion of this credit that is not utilized by an upcoming Phase II (south reach)
periodic nourishment shall be maintained and afforded toward the Non-Federal Sponsor’s
share of the next iteration of Phase H (south reach) periodic nourishment.

3. Notwithstanding any other provisicn of this Agreement, for each
iteration of periodic nourishment of Phase I (north reach) undertaken afier the effective
date of Amendment No. 1 to this Agreement, the Non-Federal Sponsor shall provide, at
no cost to the Government, all lands, easements, and rights-of-way that the Government
determines that the Non-Federal Sponsor must provide for such iteration of periodic
nourishment of Phase I (north reach). Further, in no event shall the maximum amount of
the Non-Federal Sponsor’s costs of perticipation in the Project Coordination Team in
accordance with Article V of this Agreement attributable to ali remaining iterations of
periodic nourishment of Phase I (north reach) included in total project costs exceed
$600,000. The Non-Federal Spansor shall be solely responsible for eny costs of
participation in the Project Coordination Team in accordance with Article V of this
Agreement atiributable to any remaining iterations of periodic nourishment of Phase I
(north reach) that exceed this amount,”



4. Article VLA, is amended by striking the third sentence and replacing it with the
following:

“On the effective date of Amendment No. 1 to this Agreement, total project costs are
projected 1o be $188,442,986 ($87,£55,000 for Phase I {north reach) and $100,587,986
for Phase 11 (south reach)), total costs of initial construction are estimsted to be
$39,119,951 (324,611,874 for Phase I (north reach) and $14,508,077 for Phase 11 (south
reach)), total costs of periodic nourishment are projected to be $149,323,035
(863,243,126 for Phase I (north reach) and $86,079,909 for Phase II (south reach)), the
Non-Federal Sponsor’s contribution required under Article ILD.2. is projected to be
$14,662,302, and the Non-Federal Sponsor’s cumulative cash contribution required under
Article I1.G.1.b. of this Agreement is projected to be $27,177,952.”

5. Article VLE. is amended by striking “Article I.G.2.” and replacing it with “Article
IL.G.1b™

6. Article VLF.2. is amended by striking “subject to the availability of funds, shail
refund” and replacing it with “subject to the availability of funds and as limited by
Article I1.G.2. of this Agreement, shall refund”.

7. Article XIX is amended by striking “total project costs” and replacing it with “total
costs of initial construction”, striking “$285,147,000” and replacing it with
“$44,650,000”, and striking “October 1, 1999” and replacing it with “October 1, 2012”.

8. All other termns and conditions of the Agreement remain in full force and effect,

IN WITNESS WHEREOF, the parties hereto have executed this Amendment No.
1 which shall become effective upon the date it is signed by the Assistant Secretary of the
Army (Civil Works).

DEPARTMENT OF ARMY BREVARD 7 RIDA
BallsAlC. Barker Akl hileo” {_
Li Colonel, U.S. y Chairman -
Distritt-Engineer Board of County Commissioners
DATE: _§ A& /3 DATE: ‘Bfg! 13
As ved by the Board on
Pe)os])s




CERTIFICATE OF AUTHORITY

L Scott Knox, do hereby certify that | am the principal legal officer of Brevard
County, Florida, that Brevard County, Florida is a legally constituted public body with
full authority and legal capability to perform the terms of this Amendment No. | to the
Agreemnent between the Department of the Arimy and Brevard County in connection with
the Brevard County, Florida Shore Protection Project, and to pay damages, if necessary,
in the event of the failure to perform in accordance with the terms of this Amendment
No. 1 and that the persons who have executed this Amendment No. ] on behalf of
Brevard County have acted within their statutory capacity.

ation this ?’M

IN WITNESS WHEREQGEF, | have made and executed this certifi
day of_ﬁ;%ust__ 2013.

County Atiorney
Brevard County, Florida



CERTIFICATION REGARDING LOBBYING
The undersigned certifies, fo the best of his or ber knowledge and belief that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any peison for influencing or stiempting fo influence ar officer or
cmployee of any agency, & Member of Congress, en officer or employee of Congress, or
en employes of a Member of Congress in connection with the awarding of any Federal
conirect, the meking of any Federal grant, the making of eny Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, rencwal, amendment,
or modification of any Federal contract, grant, loan, or cooperative agreesent.

(2) I any funds other than Federe] appropriated funds have been paid or will be paid to
any person for influencing or attempting to infloence an officer or employee of any
agency, 2 Member of Congress, an officer or employes of Congress, or an employee of &
Member of Congress in connection with this Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete and submit Stendard Form-LLL, "Disclosure
Form to Report Lobbying," in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the
award documents for all subawards at all tiers (including subcontracts, subgrants, and
contracts under grants, loans, and cooperative agreements) and that all subrecipients shall
certify and disclose accordingly.

This certification is & material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of this certification is &
prerequisite for making or entering into this transaction imposed by Section 1352, Title
31, U.8. Code. Any person who fails to file the required certification shall be subject to 8

civil penalty of not less than $10,000 and not more than $100,600 for 7 failure,
e )
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Andy Anderson S
Cheirman

Brevard County Board of

County Commissioners
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PROJECT COOPERATION AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND

BREVARD COUNTY, FLORIDA,
FOR CONSTRUCTION OF THE
BREVARD COUNTY, FLORIDA SHORE PROTECTION PROJECT

| ‘THIS AGREEMENT is entered imto this 2071 day of
%&g / » 2000, by and bstween the Department of fhe Ammy (bereinafter the
"Govemnment”), represented by the Assistant Searetary of the Axmy (Civil Works), and
Brevand County, Flodde (bereinafier the "Non-Federal Sponsec”), repreasented by the
Chairman of the Breverd Board of County Commissiopess.

WITNESSETH, THAT:
WHEREAS, construction of the Breverd County, Florida Shore Protection Project

at Breverd County, Florida was euthorized by Section 101(b)(7) of the Water Resources
Development Act of 1996, Public Law 104-503;

WHEREAS, 8s required by Section 101(b) of the Water Resources Development
Act of 1996, Public Lew 104-303, the final report for this project was completed before
31 December 1996

WHEREAS, the Government and the Non-Federal Sponsor desire to enter into a
Project Coaperation Agreement for construction of the Erevard Ceunty, Fioride Shore
Protection Project (aercinafter the "Project™, ag df:ﬁneﬂ in Article LA, of this Agreement);

WHEREAS, Section 103 of the Water Resources Development Act of 1986,
Public Law 99-662, as amended, specifies the cost shering requirements applicable to the
Project;

WHEREAS, Section 221 of the Flood Control Act of 1970, Public Law 91-
611, as amended, and Section 103 of the Water Resources Development Act of 1986,
Public Lavw 99-662, as amended, provide that the Secretary of the Army shall not
commence construction of any water resources project, or separable element thereof,
until each non-Federal sponsor has entered into g written agreement 1o firnish its
reguired cooperation for the project or separable element;

WHEREAS, Section 902 of Public Law 99-662 establishes the maxizmm amount
of costs for the Brevard County, Florids Shore Protection Project and sets forth
procedures for adjusting such maximum amotnt: and
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WHEREAS, the Government and Non-Fedaral Sponsor have the full authority
and capability to pesform as hereinafier set forth and intend to cooperate in cost
sharing and ficencing of the construction of the Project in sccordance with the terms of
this Agreement.

NOW, THEREFORE, the Government snd the Non-Federal Sponsor agree ag
follows:

ARTICLE I - DEFINITIONS AND GENERAL PROVISIONS

For purposes of this Agreement;

A. The term "Projest” shall mean the construction of two seprrable elemeénts of
shore protection slang the eoast of Breverd County, Floride consisting of & Phess I (north
resck) and & Phase I (south reach) more perticularly described as follows:

Phase I (north reack)~The Phase I (north reach) extends from the south jetly st
Canaveral Harbor south to Patrick Air Porce Base (approximstely 9.4 miles) snd consists
of constructing & design berm beginming at contour elevation +10.0 sbove mesn low
water and extending sezward et elevation at +10.0 feet above mean Jow water (o 2 berm
brezk, then extending seaward with 2 slope of 1 vertical to 15 borizonta] to mean low
waier, thence extending with & slope of 1 vertical to 50 horizontal fo the existing ocesn
floor. The berm bresk is defined #s the Government’s Jenuary 1995 (pre-sand bypass)
mean high water survey from the south jetty at Port Canavers! sonth to reference
monument R14 and south of reference monument 214 as the erosion control e, The
initial construction will consist of placement of an estimated 2.5 milion cubic yards of
fill with 1,98 million cubic yands of material being for initiel restoration und & 0.516
miltion cubic yards of fil] es advance nourishment, Periodic nourishment is anticipated
es peeded every six years, The project life is 50 years from the date of completion of
initial construction. ’

-Phase I (south reach)--The Phase 11 (south reach) extends from the Plozida
Depertment of Enviromments! Protection Monument R-119 south to Spessard Holland
Park (approximstely 3.4 miles) and wnsistsafoomuucﬂngadcsignbmnbeginning et
contour elevation +10.G sbove mean Iow water and extending seaward at elevation at
+10.0 feet above aean low water to the berm break, then extending seaward with a slope
of 1 vextical to 15 horizontal to mean low water, thence extending with a slope of 1
vertical to 50 horizontal fo the existing ocean floot, The berm break is defined as the
erosion control line. The initie] construction will consist of placement of an estimgted 1.7
million cubic yards of fill with 1.04 million cubic yards of material being for initial
restoration and a 0.6 million cubic yards of ill as advence nourishment. Periodic
nourishment is anticipated as needed every six years, The project kifis is 50 years from
the date of completion of initial construction,

The Project is zs generally described in the “Brevard County, Florids Shore Protection
Project Review Study, Fessibility Report with Fina! Environmental Impact Sistement”,
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dated September 1996 and approved by the Chief of Engineers on December 23, 1996 as
modified by the Limited Reevaluation Report dated Ocicher 1999 and approved by the
Chief, Plennirg and Envitonmexts! Division, Directorate of Engineering and Technica]
Services, Scuth Atlentic Division an January 26, 2000 (hereinafier the “Reporf”),

B. The term “initis] construction” shall mean the restorstion of a beach with &
protective berm beginning at contour elevation +10.0 sbove mean low water and
extending seaward st elevation a2 +10.0 feet sbove meen low water to the erosion control
lins, then extending seaward with a slope of 1 vertical to 15 horizontsl to meoan low
watet, thence extending with s slope of ? vertical to 50 horizontal to thie existing ocean
fioor &s genexally described in the Report referenced in pategraph A of this Article.

C. The term “petiodie nourishment” shall mean the piament of suitsble beach
materin! within the sveas of initini constriction, or any fimctional portion of the injtial
construction, as generally described in the Report referenced in parapraph A, of this
Article,

D. The term "total project costs” shell mean all costs incumed by the Non-Peders]
Sponsor and the Goverament i accordance with the terms of this Agresment directly
related to construction of the Project. Subject to the provisions of this Agreement, the
terme shell include, but ie not necessarily limited to: continuing planning and eagineering
costs incurred after Oetober 1, 1985; advanced engincering and design costs;
preconstruction enginearing and design costs; engineering and design costs during
construction; the cosis of investigations to identify the existence and extent of hazardous
substances in accordance with Article XV.A. of this Agreement; costs of historic
preservation activities in accordance with Article XVIILA. of this Agreement; actual
construction casts; supervision and sdministration costs; costs of participation iz the
Project Coordination Team in accordence with Article V of this Agreement; costs of
contract dispute settlements or awerds; the velne of lends, easements, rights-of-way X
rejocations, and suitable borrow and dredged or exéavated material disposal arcas for
which the Goverament affords credit in accordance with Article IV of this Agresment;
costs of audit in accordance with Article X of this A and those dikes and other
construction woris necessary to promote placement of the beachfill material, The term
does not include any costs for operation, maintenance, repaiy, replacement, or
rehabilitation; any costs due to betterments; or any costs of disputs resolution under
Article VII of this Agreement,

E. The term “total costs of initial construction” shall mean that portion of total
project costs allocated by the Government to initial construction,

F. The term “{otal costs of periodic nourishment™ shali mean that portion of total
project costs allocated by the Government to periodic neurishment,

G. The term “financial obligation for initia! construction” shall mean a financial
obligation of the Government, other than un obiigation pertaining fo the provision of
lands, essements, rights-of-way, relocations, and borrow and dredged or excavated
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material disposal areas, that results or would result in & cost that is ar would be included
in total costs of initial construction.

H. The term "financie] obligation for pexiodic nourishment” shall meay &
financial obligation of the Government, sther than, an obligation perteining to the
provision of lands, easements, rights-of-way, relocations, and borrow and dredged or
excavated materiel disposal aress, that resuits or would result in s cost that is or would be
included in totel costs of pericdic nowrishment.

i. The term "non-Federa] proportionate share” with respect {o initial construction,
shall mean the ratio of the Non-Federal Sponsor's totsl cash contribution required in
accordence with Article ILD. of this Agreement to total financial obligations for initiel
construction, as projected by the Government. The term shail mean, with respect to
periodic nowrishment, ihe mtic of the Non-Federal Sponscr®s total cash contribution
required in accordance with Article [LG. of this Agreement to toial fivancis! gtligations
for periodic nourishment, as projected by the Government,

J. The term "perivd of initiel construction” shall mean the time from the date the
Government first notiffes the Noo-Federal Sponsor in writing, in accordance with Article
VLB, of this Agreement, of the scheduled date for issuance of the solicitation for the Hrst
construction contract to the dete that ths U.S. Anmy Engineer for the Jacksonville District
(hereinafier the *District Enginesr") notifies the Non-Federal Sponsor in writiug of the
Govemment's determingstion thet construction of the Project is complste.

K. The term “enthorized periodic nourishment period” shell mean 50 vears from
the completion of the pesiod of initial construction, the enthorized duration for Federal
participation in periodic novrishment for the Project. The Phass I (north reach) and
Phase IT {sovth reach) mey heve different commencement of initial consiruction dates.

L, Theterm "highway" shall mean any public highway, roadway, street, or way,
including any bridge thereof.

M. The term “relocetion” shall mean praviding a fanctionally equivalent facility
to the owner of an existing ulility, cemetery, highway or other public facility, or veilrond
(excluding existing railroad bridges and approaches thereio) when such action is
anthorized in accordance with epplicable legal principles of just compensation or ag
otherwise provided in the suthorizing legislation for the Project or any report referenced
therein. Providing o functionally equivalent facility may tuke the form of alteration,
lowering, raising, or replscement and sttendant removal of the affected facility or part

N, The term "fiscal year* shall mean ane fiscal year of the Govesment, The
Govemment fiscal year begins on Cotober 1 and ends on September 30,

O. The temm "functional portion of the Project” shall mean a portion of the
Project that is suitable for tender to the Non-Federal Sponsor to operete and maintain in
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advance of completion of the entire Project. Far 2 portion of the Project to be suitable for
tender, the District Engineer must notify the Non-Federal Sponsor in writing of the
Government's determination that the portion of the Project is complete and can function
independently and for 2 useful purpose, although the balance of the Project is not
complete.

P, The term "beiterment” shall mean 2 change in the design and construction of
&n element of the Project resulting from the application of standards thet the Government
determines exceed thoss thet the Government would otherwise apply for accomplishing
the design and construction of that element.

ARTICLE i - OBLIGATIONS OF THE GOVERNMENT AND THE NON-FEDERAL
SPCNSCR

A.. The Governmen, subject to receiving funds sppropriated by the Congress of
the Uniied Sites (hereinafier, the "Congress") and using those finds and fands provided
by the Non-Federa! Sponsor, shal] expeditionsly construct the Projent (mchuding periodic
nourishment &t such times during the autharized periodic nourishment period as the
Government, efier consultation with the Non-Feders] Sponsor, determines such
placement to be necessury and sconomically justified), applying those procedures usually
epplied to Federal projests, pursuant to Pederal lawz, regulstions, and policies,

1. The Government shall afford the Non-Federal Sponsor the opportunity
to review and comment on the solicitations for ll contracts, including relevant plans and
specifications, prior to the Government's issuancs of such solicitations, The Government
shall not issue the solicitstion for the first construction contract untii the Non-Federal
Sponsor hae confirmed fin writing its willingness to proceed with the Project. To the
extent possible, the Government shall afford the Non-Rederal Sponsor the opportunity to
review and comment on all contract modifications, including change ozders, prior to the
issuance to the contractor of & Notice to Progeed. In any instence where providing the
Non-Federal Sponsor with notification of & contract modification or change order is not
possible prior to issuance of the Notice to Proceed, the Government shal] provide such
notification in writing af the earliest date possible. To the extent possible, the
Government also shall afford the Non-Federa] Sponsor the opportunity to review and
comment on all contact claits prior to resolution thereof The Government shall
consider in good fith the comments of the Non-Feders] Spoasar, but the contents of
solicitations, award of contracts, execution of contract modifications, issuance of change
orders, resolution of contract claims, and performancs of all work on the Project (whether
ﬂmworkispmﬁomxedmdwmn&mmhyeommmmem&aﬁaﬁbemmMy

within the contro! of the Govermment.

2. Throughout the perlod of construction, the District Engineer shall
furnish the Non-Federal Sponsor with & copy of the Government's Written Notice of
Acceptance of Completed Work for each contrast for the Project.
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3. Notwithstanding pamgraph A.1. of this Article, in the event any award
of any. contract for construction of the Project would exseed 125 percent of the

Federel Sponsar agree to proceed with furthes contract awards for the Project, but jn no
event shall the award of contracts be deferred for more than three ‘years, Notwi(hstanding
this general provision for deferral of confract awards, the Government, after consultation )
wiith the Non-Federal Sponsor, tay award » contract or confractz afler the Assistant k
Secrotary of the Army (Civil Works) makes a written determination that the award of
such confract or contracts must proceed in order to coraply with law or io protect life or
property from imminent and substaniial harm,

4. Asof the effective date of this Agrezment, $5,000,000 of Feders] funds
heve been appropristed for the Project, The Government makes no commitment to seek
additional Federal fimds for the Project, Motwitheianding zny ofhey provision of this
Agreement, the Government's Snancial paticipation in the Project shall not sxceed the
totel emount of Federa! fimds that heretofore have been appropristed and hereafter may
be approprieted or otherwise made gvailable for the Project. In the event that funds
sufficient to rueet the Pederal share of finds required 1o continne construction of the
Project in the then-current or upcoming fizcal year are not made available for the Project,
the Government shall notify the Non-Federal Sponsor of the insufficiency of funds and
the parties, within the Federal and Non-Federal fands available for the Project, shall
suspend construction or termivate this Agreement in accordance with Article XIV.B. of
this Agrecment. To provide for this eventuzlity, the Govermnment may reserve
pereentage of the total Federal funds avatlable for the Project and an equa? percentage of
the fotal funds contributed by the Nan-Federal Sponsor pursuant to paragraph D, or
paregraph G, of this Articls as g contingency to pey the costs of termination, including
any costs of condract claims and contract mozh‘ﬁcagions.

B. The Non-Federal Sponsor may request the Government 1o accomplish
betterments during the period of injtial construction. Such requests shall be i writing
and shall describe the betterments requested to be accomplished, If the Government iz its
sole discretion elects to accomplish the requested betterments or any portion thereof, it

Federal Sponsor shall be solely responsible for all costs due to the requested betterments
and sbali pay s}l such costs in accordance with Article VI.C, of this Agreement.
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D. The Non-Federal Sponsor shall contribute 35 percent of the total costs of
initia! construction assigned by the Government to furricane and storm dsmage
reduction, plus 50 percent of total costs of fuitial construction assigned by the
Government {5 recreation, plus 100 percent of the tota? costs of initia! construction
assigned by the Government fo privately owned shores (where the use of such shores is
limited to privete interests} { hersipafier the “non-Federal shave of total costs of inita)
coustraction”) in sccordance with the provisions of this paragraph.

1. Inaccordance with Article T of this Agreement, the Non-Pedesal
Sponsor shall provide ail lands, easements, tights-of-way, and suitahie borrow and
dredged or excevated material disposal aress thet the Government determines the Non-
Federal Sponsor must provide for the initia] construction, operation, and maintenence of
the Project, and shell perform: or ensure performence of alf relocations thet the
Govemmest determines to bs beceasary for the initial constraction, operation, and
maintenance of the Project,

2. Hthe Goverament projocts thet the valus of the Non-Federal Sponsor's
contributions under peragraphs D.1. of this Article and Articles V, X, and XV A, of this
Agreement will be less then the non-Pederal share of initial consiruction, the Non-Fedzral
Sponsor shall provide an ad®itional cosh contribution, in eccordence with Articie VLB, of
this Agreetnent, in the amownt necessary to make the Non-Federal Sponsor's fotel
contribution equal to non-Federal share of total costs of injtial censtruction.

' 3, Ifthe Governmnent determines that the value of the Non-Federal
Sponsor's contributions provided under paragraphs D.1. and D.2. of thig Article and of
the Non-Federal Sponsor’s contributions sttributable to initiai consiruction under Articles
¥, X, and XV.A. of this Agreement has exceeded the non-Peders share of total costs of
initial construction, the Govemment, subject to the availebility of fimds, shall reimburse
the Non-Federal Sponsor for any such value in excess of the non-Federal share of total
costs of initiel construction. After sucha determination, the Government, in its sole
discretion, may provide any remaining Project lands, easements, rights-of-way, and
sniteble borrow and dredged or excavated material disposal areas and perform any
remaining Project relocations on behalf of the Non-Federal Sponsor,

B. The Non-Federal Sponsor may request the Government to provide lands,
casements, rights-of-way, and suitable borrow and dredged or excavated material
disposal areas or perform relocetions on behalf of the Non-Federal Sponsor during the
period of initial construction. Such requests shall be in writing and shall describe the
services requested to be performed. If in its sole discretion the Government elects to
perform the requested services or any portion thereof, it shall so notify the Non-Feders!
Sponsor in & writing that sets forth any applicable terms and conditions, which must be
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consistent with this Agreement, Inthewmtofcmﬂiﬁb&msushawﬁﬁngwdmis
Agreement, this Agreement shall control. The Non-Federal Sponsor shall be solely
responsible for all costs of the requesied services and shail pay all snch costs in
sccordance with Article VLC, of this Agreement. Notwithstanding the provision of
lends, easements, vights-of-way, and suitable borrow and dredged or excavated material
disposal areas or performeance of relocations by the Government, the Non-Federal
Sponsor shall be responsible, as betwoen the Government and the Non-Federa! Sponsor,
for the costs of cleanup and response in aceordance with Article XN L. of thig

Agreement.

F. Upon completion of the period of initia! construction, the Government shall
perform o final accounting in eccordence with Article VI.D. of this Agresment to
determine the confributions provided by the Non-Federa] Sponsor in accordance with
parogrephs B., D, eud E. of this Article and Articles V, X7, aad XV, A, of this Agreement
and to deternine whether the Non-Federal Sponsor has met its obligations vodsr
peragraphs 8., D., and B, of this Article,

G. For each Hteration of perindic nourishment, the Non-Pederal Sponsor shall
contribuic 35 percent of the totsl costs of pariodic nowrishment essigned by the
Government to hurricane and storm damage reduction, plus 50 parcent of total costs of
periodic nourishment sssigned by the Government 1o recreation, plus 100 percent of the
total costs of periodic nourlshmient assigned by the Government to privately owned
shores (where the uas of such shores i Emited to private interests) (hereinafter the *non-
Fedegal share of tots] cests of periodic nourishment”) in accordance with the Provisions
of this patagraph.

1. In accordance with Article 111 of this Agreement, the Non-Federal
Sponsor shall provide all lands, casements, rights-of-wey, and suitable borrow and
dredged or excevated material disposal areas {hat the Government defermines the Non-
Federal Spansor must provide for the ieration of periodic nourishment and shall perform
or ensure performance of all relocations that the Government determines to be necessary
for the iteration of periodic nonrishment.

2. Ifthe Govemnment projects that the velue of the Non-Federal Sponsor's
contributions under paragraph (3.1, of this Adicle and of the Non-Federal Sponsos’s
contributions attribuiable to periodic nourishment under Articles X, and XV.A. of this
Agreement will be less than the non-Federal share of total costs of periodic nourishment,
the Non-Federal Sponsor shall provide an edditional cash contribution, in accordance
with Article VLE. of this Agreement, in the amount aecessary to meke the Non-Federa!
Sponsor’s total contribution equat to non-Federal share of fotal costs of periodic
nourishment,

3. T the Government determines that the value of the Non-Federal
Sponsor’s contributions provided under paragraphs G.1. and G.2. of this Article and of
the Non-Federal Sponsor’s contribirtions atiributsble to pegiodic novrishment under
Articles X, and XV.A. of this Agroement has exceeded the pon-Federal share of tota]
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costs of periodic nourishment, the Government, subject to the avai lability of fimds, shall
reimburse the Non-Federal Spousor for any such value in excess of the non-Federal share
of {otal costs ¢f periodic nourishment. After such a detenmination, the Government, in its
sole discretion, may provide sny remasining periodic nowdshment lands, casements,
rights-of-wey, and suiteble borrow and dredged or excavated material disposs! areas aud
perform any remuining periodic nourishment refocations on behalf of the HNon-Fedeml

Sponsor,

H. The Government shall assign all costs included or fo be included in total
project costs end all confributions provided by the Non-Federal Sponsor fo hurricane and
storm demage reduction, to recreation, of to protecting unteveloped private lands and
othes privately owned shores which do not provide public benefits,

L. The Non-Federal Sponsor may request {he Government to accomplish
betterments during the suthorived periodic nourishment period. Such requeste shall be in
writing aud shall describe the betterments roquested to be accomplished, Ifthe
Government in its sole discretion eleets to sccompiish the requested betterments or eny
portion thereof] it shall so notify the Nop-Pederal Sponsor in & wiiting thet sels forth any
applicable terms and conditions, which must be consistent with this Agreement. Inthe
event of conflict between such 4 writing and this Agreement, this Agreement shail
control. The Non-Federal Sponsor shall be solaly responsible for a1i costs due to the
requested betherments and shall pay all such costs in accordance with Article VLC. of this
Agreement,

J. The Non-Feders! Sponsor mey request the Government to provide iands,
easemenis, rights-of-wey, and suitable borrow end dredged or excavated materisl
disposal areas or perform relocetions on bebalf of the Nor-Federai Sponsor during the
authorized periodic nourishment period. Such requests shall be in wriiing and shall
describe the services requested to be performed, If'in ite sole discretion the Government
elects to perform the requested services or any porfion thereof, it shall so notify the Non-
Federal Sponsor in a writing that ssts forth any applicable terms and conditions, which
must be consistent with this Agreement, Inmeevcmofconﬂicthctwmsuohawﬁﬁng
end this Agresment, this Agreement shell control, The Non-Fedeeal Sponsor shall be
solely responsible for el costs of the requested services and shall pay oll snch costs in
accordanse with Article VLC. of this Agreement. Notwithstanding the provision of
lands, casements, rights-of-way, and euitable borrow and dredged of excaveted material
disposal areas or performence of relocations by the Governmoent, the Mon-Federa!
Sponsor shall be responsible, es between the Government and the Nop-Federal Sponsor,
for the cosis of cleanup and response in accordance with Article XV.C. of this
Agreement, '

K. For each iteration of periodic nowrishment, the Government shall perform &
final accoumting in accordancs with Article VLY, of this Agreement io determine the
contributions provided by the Non-Federal Sponso: toward the total costs of periodic
nourishment and costs due to betizrueants in accordsnce with paragraphs G., I, and . of
this Asticle and Articles X and XV A, of this Agreemant and to determine whather the
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Non-Federal Sponsor has met its obligations under paragraphs G, 1, and J. of this
Ariicle,

L. in the event the complsted iuitial construction, or aty fianctional portion of the
Initial construction, is damaged or destrayed by & storm or other nstural forces, the
Govemment, subject to the evailability of funds end Article ILA. of this Agreement, ghall
place suitable beach £ili material within the area of the completed initial construction, or
functiona! portion of the initial construction, as periodic nourishment. The costs of such
placement shall be included in the total costs of periodic nourishment and cost shared in
accordance with Article ILG. of this Agreement. In the event an ucempleted portion of
the initial construction is damaged or destroyed by & storm or other natural forces, the
Govemment, subjeet to ths availability of funds, shalf place suitsble beach fill material
with the area of uncompleted initial consiruction as initis] constustion, The costs of
such placement shall bo included in the total costs of initlal constriction and cost shared
in accordance with Asticls ILD, of this Agreement. Nothing in this pacagreph shail
prechude the Government from using Public Law 84-99 to accomplish any Smergency
repair and restoration of work of the compieted initiz] construction or & functional portion
of the initial construction,

M. The Non-Federal Sponsor shall not use Federa! fimds to meet the Nou-Federel
Sponsor's ehare of total costs of ivitial construction or the non-Federal share of total costs
of periodic nourishment under this Agreement nless the Federal granting agency verifies
in writing that the expenditure of such funds is expressly authorized by statute. ‘

N. The Non-Federal Sponsor agrees to participate in and comply with applicabie
Federal floodplain management and flood insurance programs.

O. Not less than once each yeer the Non-Federal Sponsor shall inform sffected
interests of the exient of protection afforded by the Project.

P. The Non-Federal Sponsor shall publicize flood plain information in the ares
concemed and shall provide this information to zoning and other regulaiory agencies for
their use in preventing unwise future development in the flood plain and in adopting such
regulations as may be necessary to prevent wnwise futnre development snd 1o ensure
compatibility with protection Jevels provided by the Project.

Q. The Non-Federa! Sponsor shall preseribe and enforce regulations o prevent
sbstroction of or encroachment on the Project that would reduce the level of protection it
affords or that would hinder operation and maintenance of the project,

R. For so long as the Project remains authorized, the Non-Federsl Sponsor shall
ensure conditions of public ownership and use of the shore upon, which the amownt of
Federal participation is based,

S. The Non-Federe! Sponsor shall provide and maintain necessary nccess roads,
parking areas, and other public use facilities, open and available to all ox equal fezms,

i



ARTICLEHI - LANDS, RELOCATIONS, DISPOSAL AREAS, AND PUBLICLAW
91-646 COMPLIANCE

A. The Government, after consultation with the Non-Federai Sponsor, shall
determine the lands, easements, and rights-of-way required for the Initial construction,
pexiodic nourishment, operation, and maintenance of the Project, including those required
for relocations, bosrow matesinls, and dredged or sxcaveted material disposal, The
Government in & fimely manner shail provide the Nop-Federal Sponsor with general
written descriptions, including maps ue sppropriate, of the lands, easements, and righis-
of-way that the Government determines the Nou-Fedaral Sponsor must provide, in detail
sufficient to enable the Non-Federal Sponsor to fulfill its obligstions under this
paragraph, and shail provide the Non-Pederal Spansor with a weitten notice 1o proceed
with acquisition of such lends, casements, and rights-cf-way, Prior to the end of the
peried of inftial construction, the Non-Federal Sponsor shall acquive afl lands, easements,
and rights-of-way required for the Injtial construction, oparation or msintenance of the
Froject st forth in such descriptions. Pror to the end of the authorizad periodic
nowishment period, the Non-Federal Sponsor shall acquire all lands, easements, snd
rights-of-way required for the periodic nourishment, as set forth in such descriptions,
Furthermore, prior to isenance of the solicitation for sach contract for initia] construction
or periodic nourishment, the Non-Federsl Sponsor shall provide the Government with
authorizetion for entry to all lands, easements, and rights-of-way the Government
deiermines the Non-Federal Sponsor must provide for thet coniract. For 20 long as the
Project remains anthorized, the Non-Feders! Sponsor shall ensure that Iands, ezsements,
and rights-of-way that the Government determines to be required for the operation end
maintenance of the Project end thet were provided by the Non-Federel Sponsor are
retained in public ownership for uses competible with the authorized purposes of the
Project,

B, The Government, after consultation with the Non-Federsl Sponsor, shall
determine the improvements required on lands, easements, and rights-of-way to eusble
the proper disposel of dredged or sxeavated material associated with the injtial
construction, periodic nonrishment, operation, and medntenance of the Projeet. Such
improvements may include, but sre not necessarily limited to, retaining dikes,
westeweirs, bulkheads, embankments, monitoring features, stilling basins, and de-
watering pumps and pipes. The Government in & timely manner shall provide the Non-
Federal Sponsor with general written deseriptions of such improvements in detail
sufficient to enable the Non-Federe! Sponsor to folfill ite obligations under this
paragraph, and shall provide the Non-Federal Sponsor with a written notice to proceed
with copstruction of such improvements. Priot to the end of the period of initial
construction, the Non-Federal Sponsor shall provide aft improvements required for initial
consiruction set forth in such descriptions. Prior o the end of the anthorbzed periodic
nourishment period, the Non-Federal Sponsor shall provide all improvements required
for the periodic nourishment as set forth in such deseriptions. Furthermore, prior to
issuance of the solicitation for sach Government contract for initis] construction or

11



periodic nourishment, the Non-Federal Sponsor shall prepare plans and specifications for
all improvements the Government determines to be required for the proper disposal of
dredged or excavated material under that contract, submit such plans and specifications to
the Government for approval, and provide such improvements in accordance with the
approved plans end specifications.

. The Govemment, after consultation with the Non-Federal Sponsor, shall
determine the relocations necessary for the initial construction, periodic nourishment,
opexation, and maintenance of the Project, including those necessary to enabie the
removal of borrow materials and the proper disposel of dredged or excavated material.
The Goverament in » timely manner shall provide the Non-Peders! Sponsor with genersl
written descriptions, including maps as appropriste, of suck relocations in deteil
sufficient fo enable the Non-Federal Sponsor to fulfil} its obligations under this
paragrapiy, and sheil provide the Non-Federal Sponsor with & writier; notiee to procesd
with such relocations. Prior fo the end of the period of initiel coustruction, the Non-
Federal Sponsor shall perform or ensure the performance of 51l relocations required for
the initial construction as set forth in such descriptions. Priar o the end of the anthorized
periodic nourishment period, the Non-Federal Spansor shall perfiorm or easire
performance of all relocations required for the periodie nourishment es set forth in suck
descriptions. Farthermore, prior to issuance of the solicitation for each Government
construction contract, the Non-Fedesal Sponsor shall prepars or ensure the preparation of
plans and specifications for, and perform or ensore the performance of, al! relocations the
Government determines to be necessary for that contract,

. The Non-Federal Sponsor in-a timely manner shal] provide the Government
with such documents ss are sufficient to cnable the Government to delermine the value of
any contribution provided putsuant to paragraphe A., B., or C. of this Avticle. Upon
receipi of such documents the Govenment, in accordance with Articls TV of this
Agreement and in & timely manner, shall determiue the value of such contribution,
include such valve in total project costs, and afford credit for such vaine toward the non-
Federal share of total costs of initiel construction or the non-Federsl share of {otal costs
of periodic novrishment.

E. The Non-Federal Sponsor shall comply with the applicable provisions of the
Uniform Relocation Assistance and Rest Property Acquisition Policies Act of 1970,
Public Law 91-646, as amended by Title IV of the Surface Transportation and Uniform
Relocation Assistance Act of 1987 (Public Law 100-17), and the Uniform Regulations
contained in 49 CF.R. Part 24, in acquiring ands, easements, and rights-of-way required
for the initial constraction, periodic novrishment, operation, aud maintenance of the
Project, including those necessary for relocations, borrow materials, and dredged or
excavated material disposel, and shall inform all effected persons of applicable benefits,
poiicies, and procedures in connection with said Act.

iz



ARTICLEIV - CREDIT FOR VALUE OF LANDS, RELOCATIONS, AND
DISPOSAL AREAS

A. The Non-Federal Sponsor shall receive aredit toward its share of tota! costs of
initial construction for the value of the Jands, easements, rights-of-way, and suitabls
borrow and dredged or excavated miateriaf disposal areas that the Non-Federel Sponsor
mast provide for initial consiruction, apcration, and meintenance of the Project pursuant
to Axticle IIT of this Agreement, snd for the value of the relocations that the Non-Federal
Sponsor must perfirm or for which # nmost ensure performance for initial constraction,
operation, and maitbenance of the Project pursnant to Article T of this Agresment, The
Non-Federal Sponsor shall receive credit toward the non-Federal share of toial costs of
periodic nowrishment for the value of additionsl lands, easements, righis-of-way, and
suitable borrew snd dredged or excavated material disposal aveas that fhe Non-Federsi
Spansor must provided for perfodic nourishmens of the Project pursuant to Article I of
this Agreement, and for the value of the sdditiona! relocations that the Non-Federal
Sponsor must perform or for which it must ensure performence for pexodic nourishment
of the Project pursuant to Articls 1T of this Agreement. However, the Non-Federal
Sponsor shall not receive credit for the value of exy lands, ezsements, rights-of-way,
relocations, or borrow and dredged or exeavated material dispozal areas that have beeg
provided proviously as an item of cooperation for ancther Federal project. The Nop-
Federal Sponsor alsc shull not receive credit for the value of landis, easements, rights-of-
wey, relocations, or barrow end dredged or excevated material disposa aress to the
extent that such items are provided using Federe] funds unless the Federal granting
agency verifies in writlng that such eredit is expressly authorized by statute.

B. Forthe sole purposs of afford] ng oredit in accordamee with this Agreement,
the vatue of lands, easements, end rights-of-wey, including those necessary for
relocations, borrow miterials, aud dredged or excavated material disposal, shall be the
fuir market value of the real property interests, phus certain incidental costs of acquiring
those interests, as determined in sccordance with the provisions of this paragreph.

2. General Valoation Procedurs, Broept ag provided in paragraph B.3. of
this Article, the fair market valve of lands, casements, or rights-of-way shall be
deiermined in accordance with paragraph B.2.0. of this Article, unless thereafter &
different amount is determined to represent fair market valpe in accordance with
paragraph B.2.b. of this Axticle,
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a. The Non-Federal Sponsor shall obtain, for each real propexty
interest, an appraisel thet is prepared by & qualified appraiser wha is acceptable to the
Non-Federal Sponsor and the Government, The appraisal must be prepared in
accordance with the applicable rules of just compensatios, as specified by the
Govemment. The faiv market value shall be the amount set forth in the Nop-Federal
Sponsor's appreisal, if such appreisal is approved by the Government, In the event the
Government does not approve the Hon-Faderal Sponsor's appraisal, the Non-Federal
Sponscr may obtain a second appraisal, aud the fair market value shall be the amount set
forth in the Non-Fedess] Sponsar’s second appraisal, if such appraisal is approved by tha
Govemmeri. In the event the Governrient does not #pprove the Non-Federal Sponsor's
secand appraisel, or the Non-Federal Sponsor chooses not to obtain 2 second eppraisal,
the Government shall obtain an appraisal, and the fafr market value shall be the amount
set forth in the Government's appreisel, if such eppraisal is approved by the Non-Federal
Sponsor. In the event the Non-Federal Sponsor does not approve the Government's
appraisal, the Government, after copsuliation with the Non-Federa Spousor, shall
consider the Governent's and the Non-Federal Sponsor's eppraisals and deiermine an
amount based thereon, which shall be deemed to be the fir markes valne.

b. Whers the amount paid or proposed 1o be paid by the Noa-
Federel Sponsor for the real property interest excesds the amount determined pursuant to
peregraph B.2.£, of this Article, the Government, at the request of the Non-Federal
Sponsor, shall consider all fctors relevent to determining fair market value and, in jts
sole discretion, efter consultation with the Non-Federal Sponsor, may approve i vrriting
an amount greater them the amount determined pursuani to paragrsph B.2.a, of this
Article, but ot o exceed the amount sctually paid or proposed 1o be paid, Ifthe
Govemment approves such en arount, the fair market value shall be the fesser of the
approved amount or the amount paid by the Non-Feders] Sponsor, but no Jess then the
amount determined pursuent to paragraph B.2.2. of this Ariicie.

3. Eminent Domein Veluation Protedure. For lands, easements, or rights-
of-way acquired by eminent demein proceedings instituted after the effective date of this
Agreement, the Non-Federal Sponsor shall, prior to institating such procesdings, submit
to the Government notification in writing of its intent to institute such proceedings and an
appraisal of the specific roal property interests to be soquired in such procecdings, The
Government shall have 60 days afier receipt of such & notice and appraisal within whick
to review the appraisal, if not previonsly approved by the Government in writing,

a. Ifthe(iovcmmntpreviouﬂyh&sapmedtheawmisaiin
writing, or if the Government provides writien approval of, or takes no acticn on, the
appreisal within such 60-day period, the Non-Federal Sponsor shall use the amonnt set
forth in such appraisal se the estimats of just compensation for the purpose of instituting
the eminent domain proceeding,

b. If the Govemment provides written disapprova! of the eppraisal,

including the reasons for disapproval, within such 60-day period, the Government and the
Non-Federal Sponsor shall consult in good faith to prompily resolve the issues or areas of
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dissgreement that are identified in the Government's writhen disapprovel. If], afier such
good fiith consultation, the Government and ths Non-Fedexa] Sponsor agree as tg an
approprisie sount, then the Non-Federal Sponsor shall use that amount as the estimate
of just compensation for the purpose of instituting the eminent domain proceeding, If,
efter such good faith consultation, the Government and the Non-Federsl Sponsor cannot
agree a3 to an appropriate amount, then the Non-Federal Sponsor may use the amount set
forth in. its appraisal as the estimate of just compensation for the purposs of instituting the
eminent domain proceeding,

©. For lands, easements, or rights-of-way acquired by eminent
domasin proceedings instituted in accordence with sub-paragraph B.3, of this Aticle, fair
market value shall be sither the amount of the court award for the zeal property interests
tnken, to the extent the Government determined such interests are required for the
constmction, operation, and maintenmnce of the Project, or the amount of any stipulated
settlement or portion thereof that the Government approves in writing,

4. Incidental Costs. For jands, easements, or rights-of-way acquired by
the Non-Federal Sponsor within a five-year period preceding the effective date of this
Agreement, or el eny time afler the effective date of this Agreement, the value of the
interest shall include the documented incidental costs of sequiring the interest, as
determined by the Government, subject to an audit in accordance with Article X.C. of
this Agreement to determing reasonablenese, allocability, and allowability of costs. Such
incidente! costs shzil inoluds, but not negessarly be limited to, closing and title costs,
appreisal costs, survey costs, aitorey’s fees, plat maps, end mepping costs, as well as the
ectual amounts expended for payment of any Public Law 91-646 relocation essistance
benefits provided in secosdance with Article TILE. of this Agreement,

C. After consultation with the Non-Federal Sponsor, the Government shall
determine the valus of refocations in accordance with the provisions of this paragraph.

L. For a relocation other than a highway, the value shall be only that
poriion of relocation costs thet the Government determines is necesgary fo provids a
fonctionally equivalent facilty, reduced by depreciation, as applicable, and by the
salvage value of uny resnoved itoms,

2. ¥or a relocation of a highway, the value shall b only that portion of
relocetion costs that wonld be necessary fo accomphish the relocation in accordance with
the design standard that the State of Florida would epply under similar conditions of
geography end traffic load, reduced by the salvage value of any removed jtems.

3. Relocation costs shall include, but not necessarily be limited tn, actual
-costs of performing the relocation; planuing, enginesring and design costs; supervision
and gdministration costs; and documented incidentsd costs associated with performance
of the relocation, but shall not include any costs due to betierments, as determined by the
Government, nos any additional cost of using new material vihen suitahle used material is
aveilable. Relocation costs shall be subject to an audit in accordance with Article XC.of
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this Agreeroent to determine reasonableness, allocability, and allowability of costs.

D. The value of the improvemenis made fo lands, ensements, and rights-of-wray
for the proper disposal of dredged or excavated material shall be fhe costs cf the
improvements, as determined by the Government, subject tc an audit in acoordance with
Article X.C. of this Agreement 1o determine reasonebleness, allocability, and allowability
of costs. Such costs hel! include, but not necessarily be limited to, actual costs of
providing the improvements; planning, engineering and design costs; supervision and
administretion costs; and documented Incidental costs asspeigted with providing the
improvements, but shall not include any costs due to betierments, as detenmined by the
Government.

ARTICLE V - PROJECT COORDINATION TEAM

A. To provide for consistent and effective comsnunication, tis Non-Fedearsl
Sponscr and the Government, not later than 3¢ days after the effective date of this
Agreement, shall appoint named sendor representstives to Project Coordination Team,
Thereafter, the Project Coordination Team shall meet regularly untll the end of the period
of initisl construction or during the avthorized periodic nonrishment period, as
appropriste. The Government's Project Maneger and counterpart nemed by the Non-
Federal Sponsor shell co-chair the Project Coordination Teem.

B. Tbe Government's Project Manager and the Non-Federal Sponsor's
counterpart shall keep the Project Coordination Team informed of the progress of
construciion and of significant pending issues and actions, aud shall seck the views of the
Project Coordination Team on matters thet the Project Coordination Team generally
oversees.

C. Until the end of the period of initial constraction or the authorized periodic
nourishment period, a5 eppropriste, the Projeet Coordination Team shell genezslly
oversss the Project, including issues refated to design; plans and specifications:
scheduling; real property and relocation requirements; real property acqnisition; contraci
awards end modificetions; contract costs; the Government's cosf projections; final
inspection of the juitial construction or fonctional portions of the initie] construction;
final inspection of each iteration of periodic nourishment or fonstional portion of each
iteretion of periodic nourishment; preparation of the proposed OMRR&R Manuzl;
anticipated requirements and needed capebilities for performaace of oparation,
maintenance, repair, replacement, and rehabilitation of the Project; and other related
matters. This oversight shall be consistent with a project manegement plan developed by
the Government afier consultation with the Non-Federe] Sponsor.

D. The Projest Coordination Team may make recommendations that it deens
warrasted to the District Engineer on metiers that the Project Coordination Team
geaerally oversees, including suggestions to avoid potential sources of dispute. The
Government in good fuith shall consider the recommendations of the Project
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Coordination Team. The Government, having the legal suthority and responsibility for
construction of the Profect, has the discretion to scoepl, reject, or modify the Project
Coordination Team's recommernidations,

E. The costs of participation in the Project Coordinstion Team shail be included
in total project costs and cost shared in accordance with ths provisions of this Agreement,

ARTICLE VI - METHOD OF PAYMENT

4. The Government shall maintain current records of contributions provided by
the parties and ererent projections of fotel project cosis, totel cosis of initfal construction,
total costs of periedic nourishment end costs dus to betterments. By Ooiober 1st of each
year and et least querterly thereafier, the Government shall provids the Non-Federal
Sponscr with & report setting forth af! contributions provided to date and the current
projections of totel project costs, of total costs of initial constraction, of fotal costs of
periodic nourishment, of total costs due to befterments during the period of initis!
consiruction ot during the authorized periodic nourishment period, as apprapriaie, of the
mexinmm smount of totsl project costs detenmined in accordamce with Article XTX of
this Agreement, of the components of total project costs, of the non-Federal share of totl
costs of initial construction, of the non-Federa! share of total costs of periodic
nourishment, of the Non-Fedesal Sponsos’s total cash contributions roquired in
accordance with Articles ILB., 11D, ILE,, IL.G,, IL1, svd 1.7 of thig Agreement, of the
non-Federal proporiionate share, aad of the fimds the Govermnment projects to be required
from the Non-Federal Sponsor for the npooming fiscal year, On the effctive date of this
Agreement, total project cosis are projected to be $253,940,000, totl costs of initial
construction are projected o be $45,256,000, totel costs of pedodic nowrishment arg
projected to be $208,684,000, the Non-Federal Sponsor's contribution required under
Article I1.D.2, of this Agreement is projected to be $16,599,000, and the Nor-Federal
Sponsor’s cash contribution requived under Asticle T1.G.2. of this Agreement is projecied
te be $76,035,000. Such smounts are estimates subject to sdjustment by the Government
and are not fo be construed 2s the total finencial responsibilities of the Government and
the Non-Federal Sponsor.

B. TheNon-Federal Sponsor shefi provide the corfribution required under Asticls
1LD.2. of this Agreement i: accordence with the provisions of this paragraph.

1. Not less than 120 calendar days prior to tha scheduled date for issuance
of the solicitation for the fixst contract for initial construction, the Government shafl
notify the Non-Federa! Sponsor in writing of such scheduled date and the funde the
Government determines to be required from the Non-Federal Sponsor to meet the non-
Federal propertionate share of projected financie] obligations for initial construction
through the firs; fiscal year of initial construction, including the non-Federal
proportionate share of financial obligations for initial construction tncwrred prior to the
commencement of the period of initisl construction. Not later than such scheduled date,
the Non-Federai Sponsor shall verify to the satisfaction of the Government that the Non-
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Federal Sponsor has deposited the requived fimds in an escrow or other account
acceptable to the Government, with infexest acerning to the Non-Federal Sponsor or
provided an Electronic Funds Transfer of the required fiinds in accordanee with
procedures established by the Government,

2. For the second and subsequent fiseal years of the period of initial
consiruction, the Government shall notify the Non-Feders! Sponsor in writing, no later
than 60 calendar days prior to the beginning of that fiscal veer, of the funds the
Govemnment deterraines to be requdred from the Non-Federal Sponsor to meet the non-
Federel proportionate share of projected financial obligations for initial construction for
that fiscal year. No later then 30 calendar deys prior to the beginning of the fiscal year,
the Non-Federal Sponsor shell make the full amomns of the required fimds for that fiscal
year available to the Govemmment throngh any of the payment mechanisms specified in
Article VI.B.1, of this Agreement.

3. The Government shall draw from the fands provided by the Non-
Pederet Sponsor such sums as the Government deems necessary 10 cover: () {he non-
Fedesal proportionate share of financial okligations for initis) construction incured pricr
to the coramencement of the period of initial constraction; and (b) the non-Fedem!
proportionate share of financis] obligations for initial construction as they eve incurred
during the period of indtisl construction,

4. If af any time during the peviod of initia! construction the (Government
detexmines thet additional funds will be needed from the Non-Faders] Sponsor o cover
the noa-Federal proportionate shave of projected financial obligetions for initial
construction for the current fiscal year, the Government shsil notify the Non-Feders!
Sponsor in writing of the additional fonds required and provide an explanation of why
gdditional finde ave required, and the Non-Federal Sponsor, no later than 30 calendar
drys from receipt of such notice, shall make the additional required fands availsbic
through any of the payment mechanisms specified in Article VIB.L. of this Agresment,

C. In edvance of the Government incwrring any fineacisl obligation associated
with additiona! work mnder Article ILB., LR, ILL, or ILY. of this Agreement, the Non-
Federal Sponsor shall provide the Goverament with the foll amount of the funds required
fo pay for such additional work through any of the payment mechanisms specified in
Article VLB.1. of this Agreement. The Government shall draw from the funds provided
by the Non-Federal Sponsor such sums as the Goverament deems necessary fo cover the
Govermnment's financial obligations for such additional work as they are incurred, in the
event the Government determines that the Non-Federal Spounsor must provide additional
funds to meet its contribution, the Government shall notify the Non-Federal Sponsor in
viriting of the additional funds required and provide an explanation of why additional
fimds are required. Within 30 calendar days thevesfier, the Non-Feders] Sponsor shail
provide the Government with the full amount of the additional required funds through
any of the payment mechaniss specified in Article VLB.1. of this Agrosment,
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D. Upon completion of initial construction or termingtion of this Agreement
during the period of intial construction, and upon resolntion of all relevant claims and
appeals relevant {o initial construction, the Government shall conduci a final secounting
and farnish the Non-Federal Sponsor with the resnlts of the Snal accounting. The final
eccpunting shall determine total costs of initia! construction, each party's contribution
provided thereto, and each party's required share thereof. The final accouniing also shall
determine costs due to betterments during the period of initial construction and the Non-
Federal Sponsor’s cash contribution provided pursuant to Article ILEB. of this Agrecment
during the period of initial construction,

1. In the event the final accouniing shows that the total conteibution
provided by the Non-Federsl Sponsor is less than the non-Federal share of total costs of
initial construction plus costs due to any beterments vrovided in asgordance with Article
ILB. of this Agreement during the period of inftial construction, the Non-Federal Sponsor
shell, no later than 90 celendar days afler receipt of writien notics, make s payment to the
Government of whatever sum is required 16 meet the NoteFederal Sponsor's required
share of total costs of initial constraction plus costs due to any betierments provided in
sccordance with Article ILB. of this Agreement during the period of initia! construction
by delivering 2 check paysble to “FAO, USARD, Jacksonville District® to the District
Engineer or providing an Electronic Funds Transfer in accordance with procedures
estublished by the Government,

2. In the event the final accounting shows that the tots! contsibution
provided by fhe Non-Federal Sponsor exceeds the non-Federal share of total costs of
initial construction plus costs due to any betterments provided in accordsnse with Article
ILB. of this Agreementt during the perlod of initial construction, the Government shall,
subject to iLe availability of funds, refund the excess to the Non-Fedaral Sponscr no later
than 90 calender days afier the final accounting is complete. In the event existing funds
are not available to refimd the excess to the Non-Federa! Sponser, the Government sball
seek such appropristions as are necessary to make the refud,

E. The Non-Feders! Sponsor shall provide the costribution required under Article
11.G.2, of this Agreement in accordance with the provisions of this paregraph,

1. Not less than 120 calender days prior to the scheduled date for issuance
of the solicitation for the first contract for periodic novrishment, the Government shall
notify the Non-Federal Sponsor in writing of such scheduled date and the funds the
Government determines to be required from the Non-Federsl Sponsor to meet the non-
Federal proportionate share of projected finencial obligations for periodic nourishment
{hrough the first fiscal year of the anthorized perfodic nourishment period. Not later then
such scheduled date, the Non-Federal Bponsor shali verify to the setisfaction of the
Government that the Non-Federal Sponsor has deposited the required fands in an eserow
or other account acceptable to the Government, with interest accruing to the MNon-Federal
Sponsor or provided an Electronic Funds Transfer of the required funds in ascordance
with procedures established by the Government.
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2. For the second and subsequent fiscal years of periodic novrishment, the
Government shell notify the Non-Federal Spousor in writing, no later than 60 calendar
days prior to the beginning of that fiscal year, of the furds the Government determines to
be required from the Non-Federal Sponsor to meet the non-Federal proportionate shaie of
projecied financial obligations for pesiodic nourishment for that fisesl vear. No later than
30 calender days prior o the beginning of the fiscal year, the Non-Federal Sponsor shall
meke the full amount of the required funds for that fiscal year available to the
Govemment throngh any of the payment mechanisme specified in Article VLE.1. of this
Agreement,

3. The Government shall deaw from the funds provided by the Non-
Federal Spovsor such sums as the Government deemns neccssary to cover: (g) fhe non-
Federal proporiionste share of financial obligetions for periodic nourishmern incurred
prior to the commencement of the authorized periodio nourishment period; and (b} the
non-Federal proportionste shere of financial obligations for periodic nourishment gs they
are incnrred dudng the authorized pericdic nourishment nerlod,

4. If i sny time during the suthorized periodic nourishment period the
Governmesi determines that sdditional funds will be needed from the Non-Federal
Sponsor to cover the non-Federal proportionats shexe of projested financial obligations
for periodic nourishment for the current fscal yees, the Government shalj notify the Non-
Pederal Sponsor in writing of the additional finds sequired and provide an explenation of
why additional funds are required, and the Non-Federal Sponsor, no later than 3¢
calendar days from receipt of such notice, shall make the additional vequired funds
available through eny of the payment mechanizms specified in Article VLE. 1. of this
Agreement,

F. Upon completion of each iteration of periodic nowrishment or termination of
this Agresment during the authorized periodic nourishment pesiod, and upon resofution
of all claitns and appeals relevant to the periodic nourlshment, the Government shal)
conduct s final sccounting and farnish the Non-Federal Sponsor with the results of the
final accounting, The final accounding shall determine totad cosis of periodic '
pourishment, each party’s contribution provided thereto, and each party's requited share
thereof, The final accounting also chall determine costs due to betterments during the
authorized periodic nourshment period and the Nop-Federal Sponsor's cash contribution
provided pursuant to Article IL1 of this Agreement,

1. In the event the finel sccounting shows that the total contribution
provided by the Non-Federal Sponsor is less than the non-Federal share of total costs of
peziodio nourishment costs plus costs due to any betterments provided in accordence with
Astiele ILL of this Agreement during the authorized periodic nourdshment period, the
Non-Fedesal Sponsor shell, no Jater than 90 calendar days alter receipt of written notice,
meke & payment to the Government of whatever sups is required to meet the Non-Feders]
Sponsor’s required shere of total costs of periodic nourishment plus costs due to any
betierments provided in accordance with Article 11 1. of this Agreement during the
authorized periodic nourishument period by delivering a check payable to “FAC, USAED,
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Jacksonville District” to the District Bngineer or providing en Electronic Funde Transfer
in accordance with procedures established by the Government.

2. In the event the final accounting shows that the total contribution
providsd by the Non-Federa! Sponsor exceeds the non-Fedeal shave of fotal costs of
pexiadic noudshment costs plus costs due to any betterments provided jn sccordance with
Axticle ILL of this Agreement during the suthorized pesicdic nourishment period, the
Govemment shall, subject io the availability of funds, refund the excess to the Non-
Federal Sponsor no ater then 90 calendar days afier the finai accounting is complete, In
the event existing funds ars not aveilahle to refund foe excess to the: Non-Fedesal
Sponsor, the Government shall seek such eppropriations as are necessary to meke the

ARTICLE VII - DISPUTE RESOLUTION

As & condition precedent fo » party bringing any suit for breach of this
Agrecment, thet party must first notify the other party in writing of the natore of the
purported breach and esek in good faith to resolve the dispute through negotiation, If the
parties camot resolve the dispute through negotiation, they may agree to & mutuslly
acceptable method of non-binding alternetive dispute resclution with & qualified third
peaty acceptable to both parties. The parties shell each pay 50 percent of any cosis for the
services provided by such & third party as such costs are incorred. The existence of 8
dispute shalf not axcuse the parties from pesformance pussuant to this Agreement.

ARTICLE VHI - OFBRATION, MAINTENANCE, REPAIR, RBPLACEMENT, AND
REHABILITATION (OMRRER)

A. Upocn notification in sccordsnce with Atticlk I.C. of this Agreement and for
so long as the Project remains anthorized, the Nox-Federal Sponsor shall operate,
maintain, repeir, replace, and rehabilitate the entire Project or the fmctional portion of
the Project, ut no cost fo the Government, in & manner torupatible with the Project's
authorized pucposes and in accordance with applicabic Federal and State laws as
provided in Axticle X1 of this Agreement and specific directions preseribed by the
Government in the OMRR&R Munuel and any subsequent amendments thereto,

L. At least ennually the Non-Peders! Sponsor shall monitor the beach and
other Project features to determine Ioases of nourishment meterial from the Project design
seotion and provide the resulis of such monitoring to the Government,

2, The Non-Federal Sponsor shall grade and reshape the beach using

material within the Project area and maintain other Project featares associated with the
beach.
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B. The Non-Federal Sponsor hereby gives the Government right to enter, at
reasonable times snd in & reasonable manner, upon property thet the Non-Federal
Sponsor owns or controls for eccess to he Project for the purpose of inspection and, if
necessary, for the porposs of completing, opersting, meintaining, repeiring, replecing, or
rehabilitating the Project. If an inspection shows that the Non-Federal Sponsor for eny
reason is failing to perform its obligations under this Agreement, the Government shali
send & written notice describing flse non-pecformance to the Non-Federal Sponsor, if,
efter 30 calendar days from teceipt of notice, the Non-Federal Sponsor continues fo feil
to perform, then the Gevemment shall have the right to enter, at reasonable times and in a
reasonable manner, upon property that the Non-Federal Sponsor owns or controls for
access to the Project for the purpose of completing, operating, meintaining, repairing,
replecing, or rehabilitating tha Project, No completion, operation, maintenances, repait,
replacernent, or rehabilitetion by the Govemment shail operate fo relisve the Non-Federal
Sponsor of respansibility to mest the Non-Federal Snonsor's obligutions as set forth in
this Agreement, or to presiude the Government from pursuing auy oiher remedy st law or
equity to ensure fithful performance pursuent to this Agreement,

ARTICLE IX - INDEMNIFICATION

The Non-Fedesal Sponsor shall hold and save the Government free from all
damages arising from the initial construction, periodic nourishment, operation,
maintensnce, repair, replacement, and rehabilitetion of the Project and say Project
related betterments, except for damages due to the favit or negligenes of the Government
or its contractors.

ARTICLE % - MAINTENANCE OF RECORDS AND AUDIT

A. Not later than 60 calender days aftsr the effective date of fhis Agreement, the
Government end the Non-Federal Sponsor shalj develop procedures for kesping books,
records, documents, and other evidence pertaining to costs and expenses ineurred
pursuant to this Agreement, These procedures shall incorporate, and apply as
appropriate, the standards for financial mensgement systoms set forth in the Uniform
Administrative Requirements for Grants and Cooperative Agreements to State and Tocal
Governments at 32 C.F.R. Section 33.20. The Government and the Non-Federal Sponsor
shall maintain such books, records, documents, and other evidence in accordance with
these prooedures and for & minimum of three years sfter the period of construction and
resolution of all selevant claims arising therefrom. To the extent permitted under
applicable Federal laws and regulations, the Government and the Non-Federal Sponsor
shall each aliow the other fo inspect such books, documents, records, and other evidence,

B. Pursuant to 32 CF.R. Section 33.26, the Non-Federal Sponsor is responsible
for complying with the Single Audit Act of 1984, 3] U.S.C. Sections 7501-7507, as
implemented by Office of Management and Budget (OMB) Cirsular No. A-133 and
Department of Defense Directive 7600.10, Upon request of the Non-Federal Sponsor and



to the extent permitted under applicable Federal laws and regulstions, the Government
shail provide to the Non-Federal Sponsor and independent auditors any information
necessery to ensble an andit of the Non-Federa] Sponsor's activities under this

Agreement. The costs of any non-Federal audits perfommed in accordance with this
paragraph shall be allocated in accordance with the provisions of OMB Circulars A-§7 =
and A-133, and such costs as are aliocated to the Project shall be included in totel project
costs and cost shared in accordance with the provisions of this Agreement, P

C. In accordance with 31 1,8.C. Section 7503, the Government may conduct
eudits in addition to eny audit that the Non-Federal Spouser is required to conduct under
the Single Audit Act, Any such Government audits shall be conductsd in Bccordance
with Government Auditing Stendards sud the cost principles ir. OMB Circuler No, A-87
and other epplicable cost prfnciples and regulations. The costs of Government audits
performed in: secerdancs with this peragreph shail be inchided in tota] project costs and
cost shared in eccordance with the provisions of this Agrecment,

ARTICLE XI - FEDERAL AND STATE LAWS

In the exercise of their respective rights and obligations under this Agreement, the
Noxn-Federal Sponsor end the Government agree to comply with ali applicable Federa!
and Stets laws and regulations, including, but not limited fo, Section 601 of the Civil
Rights Act of 1964, Public Law §8-352 (42 U.S.C. 2000d), ang Depertment of Defense
Directive 5500.11 issued pursvant thereto, as well as Army Reguletions 600

Resovrces Development Act of 1986, ns smended (33 U.B.C. 01b-12), requiring Non-
Federal preperation and implementation of flood plain management pians,

ARTICLE XXl - RELATIONSHIP OF PARTIES

A. Inthe exercise of their respeciive rights and obligetions under this Agreament,
the Government and the Non-Federet Sponser cach act in en independent capacity, and
neither is to be considered the officer, agent, or employee of the other,

B. Inthe exercise of its rights sand obligations under this Agreement, neiiher party
‘shall provide, without the sonsent of the ofhar party, any contractor with a release that
weives or purporis to waive any rights such other perty may have to seek relief or redress
egeinst such contractor either pursuant to any cause of action thet such other party may
have or for violation of any law,

ARTICLE XII1 - OFFICIALE NOT TO BENEFIT
No member of or delegate to the Congress, nor any resident coromissiones, shall



be admitted to any share or part of this Agreement, or to any benefit that ey arise
therefrom. ‘

ARTICLE X1V - TERMINATION OR SUSPEN SION

A. If et any time the Nom-Federal Sponser fils to fulfill its obligations under
Aricle ILB., ILD., L.E, ILG., ILL, i1, VI, or XVIILC. of this Agrecment, the Assistant
Secretary of the Axmy (Civil Works) shall terminate this Agreement or suspend future
performance under this Agreement imfess he determines that confinustion of work on the
Project iz in the interest of the United States or is necessary in order to satisfy agreements
with any other non-Federal interests in connection with the Projest,

E. If the Govermmnent fails o receive anuaj ppropriations in amounts sufficient
to meet Project expenditures for the then-current or upcoming Sscal year, the
Govemment shall 50 nofify the Non-Federal Sponsor in writing, and 60 calendar days
thereefier either party may eloct without penalty to terminzts this Agreement or to
suspend firture performance under this Agreement. In the event thet either perty elects to
suspend fihure performance wider this Agreement pursuant to this paragraph, such
suspension shall remain in effoct nofil such time as the Governmeng receives sufficient
appropiiations or until sither the Govemment or the Non-Federa] Sponsor elecis to
ierminate this Agreement,

C. Inthe event that eiﬂlerpaﬁyeiectstowmﬁnatethisx%greemenx pursuant to
this Article or Asticle XV of this Agreement, both parties shal? conciude their activities
relating to the Project &nd procesd o  final eccounting in accordance with Artiele VI.D,
or VLF. of this Agreement,

D. Any termination of this Agreement or suspension of fiature performance under
this Agreement in accordence with this Article or Astisle XV of thie Agreement shali not
relieve the partics of liability for any obligetion Previonsly incurred, Any delinquent
payment owed by the Non-Federal Sponsor shall be charged iiterest at a rate. to be
determined by the Secretary of the Treasury, equal to 150 per centum of the average bond
equivaient rate of the 13 week Treasury bills auctioned imedintely prior to the date on
‘which such payment became delinquent, or auctioned imvmediately prior to the beginning
of each additional 3 month period if the period of delinquency excesds 3 months,

ARTICLE XV - BAZARDOUS SUBSTANCES

A. After excoution of this Agreement and upon direction by the District
Engineer, the Nou-Federal Sponsor shull perfovm, or causg 1o be peiformed, any
investigations for hazardous substances that the Govemment or the Non-Federa! Sponsor
determines to be necessary to identify the existence and extent of any bazardous
substances regulnted under the Comprehensive Environmental Response, Compensation,
end Lisbility Act (hereinafier "CERCLA”), 42 U.8.C. Seotions 9601 - 9675, that may



exist in, om, or under lands, easements, and rights-of-way that the Government
determines, pursnant to Arficle I of this Agreement, to be required for the constroction,
operation, and maintenance of the Project, Howeves, for lands that the Govemnment
defermines fo be subject to the navigation servitude, only the Government shall perform
such investigations unless the District Engineer provides the Non-Federal Sponisor with
prior specific written direction, in which case the Non-Federal Sponsor shall perform
such investigations in accordance with such written direction,

1. All actual costs incurred by the Non-Feders! Sponsor or the
Govemnment diring the period of initial construction for such investigations for
hazardous substances shall bs included in total costs of initisl construction snd cost
shared in accordance with the provisions of this Agreement, subject to an andit in
sccordance with Article X.C. of this Agreement to defermine ressonabicness, allocahility,
and allowsbility of costs,

2. All ectusl costs incurred by the Non-Federal Sponsor or the
Govemment during the authorieed periodie nowrishment period for such investigations
for hazardous subsiences shali be included in tota! costs of periodic nourishment and cogt
shared in acrordance with the provisions of this Agresment, subject to an audit in
accordance with Article X.C, of this Agreament to determine reasonableness, altocability,
and allowability of costs,

B. Inthe event it is discovered through any investigation for bazardous
substances or other means that hazardous substsnces regulated under CERCLA exist in,
on, or under any lends, easements, or rights-of-way that the Governmen: determines,
pursunt to Asticle I of this Agreenient, to be required for the initial construction,
periodic nourishment, operetion, and maintenance of the Project, the Non-Federal
Sponsor and the Government shell provide prompt writien notice to each other, end the
Non-Federal Sponsor shall not proceed with the acquisition of the real property interests
until both parties agree thet the Non-Federal Sponsor should proceed. -

C. The Government and the Non-Federal Sponsor shall determine whether to
initiate initial construction or periodic nourishinent of the Project, or, if already in initial
construction or petiodic nourishment, whether to continue with work on the Project,
suspend future performence under this Agreement, or terminate this Agreement for the
convenience of the Government, in any case where hazardous substances regulated under
CERCLA are found to exist in, on, or under any lands, easements, or rights-of-way that
the Government detcrenines, pursuant to Article Il of this Agreement, to be required for

with construction afler considering any liability that may arise under CERCLA, the Non-
Federal Sponsor shall be responsible, as between the Government and the Non-Federal
Sponsor, for the costs of clean-up and response, to inchude the costs of any studies and
investigations necessary to determine an appropriste response to the contamination. Such
costs shall not be considered a part of total project costs. In the event the Non-Federa}
Spunsorfaﬁstopmﬁdeanyfmdgncmmtopayfm clear up and response costs or to
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otherwise discharge the Non-Federal Sponsor's responsibilities under this paragraph upon
direction by the Government, the Government maey, in its sole discrefion, either termingte
this Agreement for the sonveniencs of the Government, suspend fatvre pesformance
undex this Agreement, or continue work on the Project.

D. The Non-Federal Sponsor and the Government shall consult with sech other in
sccordance with Article V of this Agreement in an effort o ensure that responsible
perties bear oy necessary clean up and response costs as defined in CERCLA, Any
decision made pursuant to paragraph C. of this Article shall not relieve any third party
from any lisbility that roay arise umder CERC

E. As betwesn the Governinent and the Non-Federal Sponsor, the Non-Federa}
Sponsor shell be considered the operator of the Project for pinposes of CERCLA. lisbilite,
To the meximum extent practicable, the Noa-Federal Sporisor shall operate, maintain,
repei, replace, and rehabilitats fie Project in 2 manmer that will not cause liebility to
atise under CERCLA.

ARTICLE XV - NOTICES

A. Any notice, request, demand, or other commmunication required or permitted to
be given under this Agreement shall be deemed to have been duly given if in writing and
sither delivered personatly or by telegram or meiled by first olass, registered, or certifed
mail, as follows:

If to the Non-Feders] Sponsor;

Chairmen

Brevard County Board of County Commissioners
2725 Judge Fran Jamieson Way

Viere, Flosida 32940

If to the Government:
District Bngineer
U.S, Army Engineer District
Jacksonville District

B. A purty may change the address to which such communications are to be
directed by giving written notice to the ofher party in the manner provided tu this Article.

C. Aay notice, request, demund, or other communication made pursusnt fo this

Acticle shall be deemed to have been received by the addressee &t the earlier of such time
as it is actually received or seven calendar days afier it is majled.
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ARTICLE XVII - CONFIDENTIALITY

To the extent permitted by the lawe governing each party, the parties agree to
maintain the confidentiality of exclienged information when requested to do 80 by the

providing party,

ARTICLE XVIU - HISTORIC PRESERVATION

A. The costs of identification, survey and evaluation of historic properties shali
be included in fotel project costs and cost shared in accordance with the provisions of this
Agreenoent,

B. As specified in Section 7(2) of Public Law 93-291 (16 U.8.C. Section
469¢(z)), the costs of mitlgation and date recovery activities associsted with historic
breservation shafl be bome entirely by the Government and shall not be included in total
project costs, up to the statutory limit of ona percent of the total amount authorized to be
appropristed for the Project,

C. The Government shall not incur cosis for mitigation and dats recovery that
exceed the statntory one percent Hmit specified in paragreph B, of this Article uniess end
witil the Assistant Secrelary of the Army (Civil Works) bas walved that limit in
eccordance with Section 208(3) of Public Law 96-515 (16 U.8.C. Section 469c-2(3)).
Axty costs of mitigation and data recovery on Jands subject 1o federal cost sharing thet
exceed the one percent limit shall be included in tota} project costs and cost shared in
accordance with the provisions of this Agresment. Any coste of mitigation and data
recovery o lands not subject to federal cost sharing (undeveloped private lands and ,
prvately owned shores thet do not provide public benefits) that exceed the one percent
limit shall not be included in totas project costs but shall be paid by the Non-Federal

Spounsor.

ARTICLE ¥IX - SECTION 902 PROJECT COST LIMITS

The Non-Federat Sponsor has reviewed the provisions set forth in Section 907 of
Public Law 99-562, as amended, and undersizads that Section 902 establishes the
maximum amount of totel profect costs for the Brevard County Shore Protection Project.

project costs for the value of any contibution provided by the Non-Federsl Sponser, if
such obligation, expenditure, or credit would result in tota] project costs exceeding this
maximum amount, unless otherwise aunthorized by law. On the effective date of this
Agreement, this mezimum amount is extimated to be $285,147,000, as calenlated in
accordance with ER 1105-2-100 using October 1, 1999 price levels and aliowances for
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projected future inflation. The Government shall adjust this maximyam amount in
accordznce with Section 902,

IN WITNESS WHEREOF, the parties hereto have execited this
which shall become effective upon the date it is signed by the Assistant Secretary of the
Army {Civil Works).

THE DEPARTMENT OF THE ARM BREVARD COUNTY, FLORIDA

\ [
byl ; : BY: 7
EFH W, WESTPRAL NANCY HiGGS

{ssistant Scwemry of the Army Chairmen
{Civil Works} Brevard County Board
of County Commissioners

BY]

DATE: _/_,,? 0, 202 ;{g«;f;ig ’6&’; & T0D
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CERTIFICATE OF AUTEORITY

L, Scott Knox, do hereby certify that ] am the principel loged officer of Brevard
County, Florida, thet Brevard Connty, Florida is e legally constituted public body with
foll avthority and legal capsbility to perform the terms of the Agreeynent between the
Department of the Army and Brevard County, Florida in copnection: with the Brevard
County, Florida Shore Protection Project, and fo pay damages in accordence with the
terms of this Agreement, If necessary, in the event of the failure to perform, as required
by Section 221 of Public Law 91-611 (42 U.S.C. Section 19624-5b3, and that the persons
wio have execated this #greement on behnlf of the Brevesd County, Fiorida have acted
within their statutory snthogity,

IN V3T = WHERBOF, 1 have made and exesnted this certification this
J97° deyof_fg.7 2002

Scott K
County Attorpey
Breverd County, Floride
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CERTIFICATION REGARDING LOBBYING
The undersigned cextifies, to the best of his or her knowledge and belief that:

{1) No Federal appropriated funds have been paid or will be paid, by or on behal?
of the undersigned, io any person for influencing or sttempting fo influence an officer or
employee of any egency, & Member of Congress, an officer or employee of Congress, or
an employee of a Member of Congress in connection with the awarding of any Federa!
contract, the making of any Federal grant, the meking of uny Federa! Joan, the entering
into of ay cooperative agresment, und the extsnsion, continmation, renewsl, amendment,
or modification of any Federal contract, grant, losn, or cooperative agreetuent,

(2) If any funds other than Pedera! appropristed funds heve begn paid or will be
peid to eny pecsen for influencing or attempting to inflnence an officer or employee of
any agency, o Member of Congress, an officer or employes of Congress, or an empioyee
of @ Member of Congress in conoection with this Federal contract, grant, Joan, or
cooperative agreement, the nndersipred shall complete end submis Stendard Porm
1LL, "Disclesore Form to Report Lobbying," i aceordance with s nstructions,

(3) The undersigned shall require that the lenguage of this certification be
inciuded in the sward docnments for el subewerds at ali tiers (including subcontracts,
subgrants, and coniracts under grauts, loans, and cooperaiive agreements) and thet alj
subrecipients shall certify and disclose accordingly,

This certification is a meterial roprosentation of fact upen which reliance was
placed when this transaction veas made or entered into. Submission of this certification is
a prerequisite for making or entering into this transaction imposed by Section 1352, Title
31, U.8. Code. Any prrson who fuils to file the regquired certification shall be subject to &
civil penalty of not less then $10,000 and not more then $160,000 for sach such failure,

Nancy Higgs | L

Cheirman
Brevard County Board of
County Commissioners

DATE: &,ﬁaﬁ.&m
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